NIGHT & DAY:
HIGH-NET-WORTH FAMILIES &

FAMILY OFFICES

By Kim Kamin

A Time for Creativity and Action

Another busy year for family offices

verall, 2019 was a year that focused significant
O attention on the wealthiest Americans and

kept the estate-planning community heavily
engaged in planning activities.

Increasing Concentration of Wealth
Studies in 2019 focused on the concentration of wealth
in the United States, finding that the wealthiest 10% of
households now represent 70% of all wealth (up from
60% in 1989), and the top 1% now hold 32% of the
wealth (up from 23% in 1989).! As a corollary, Forbes
reported in March 2019 that in the United States, there
are now a record number of billionaires—607.2 Such
reports evidence the increased demand for advisors who
have the expertise and skills to handle the unique plan-
ning needs associated with significant wealth.

TCJA Implications

The Tax Cuts and Jobs Act of 2017 (TCJA) became effec-
tive Jan. 1, 2018, but it wasn’t until 2018 returns were
filed in 2019 that clients realized its true impact. Many
ultra-high-net-worth (UHNW) clients had rejoiced
when new income tax rules went into effect, raising cut-
offs for top brackets and reducing the top marginal rates
from 39.6% to 37%. But, the mood sobered for those
in states that impose an income tax and/or have high
property taxes when they felt the pain of reduced state
and local tax deductions—now limited to only $10,000
for all itemized state and local taxes.?
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For families in high income states who hadn’t yet
changed their state of residence, 2019 was a year of
transition, as many moved to states with no estate tax
and lower or no income tax. For clients with operating
businesses in high tax states, it was a year of considering
relocating those businesses as well.

Many clients with multiple homes began to recon-
sider the cost-benefit analysis of continuing to own
personal residences in locations with high property
taxes, and many faced stagnant or declining real estate
markets as they sought to offload their extra residential
properties.*

Other new provisions of the TCJA created signifi-
cant chatter and planning, particularly the Opportunity
Zones (enabling deferred and preferential capital gains
treatments when investing within designated low
income census tracts) and the new Internal Revenue
Code Section 199A deductions (permitting income tax
deductions of up to 20% of qualified business income),
as those who could sought to take advantage of these
new opportunities to reduce current and future income
tax liabilities.

Elevated Transfer Tax Exemptions
With tax reform in 2018, planning professionals required
some time to educate themselves on the changes, and
many UHNW clients spent that year digesting the new
rules under the TCJA. Having done so, 2019 was a year
of action as clients implemented gifting strategies and
completed the design, execution and at least partial
funding of new trusts.

The elevated gift and generation-skipping transfer
tax exemptions (now $11.58 million per individual and
indexed for inflation) are set to sunset at the end of
2025. However, some clients worry this gifting window
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may close sooner than scheduled thanks to proposals
like Senator Bernie Sanders’ (D. Vt.) bill, titled “For the
99.8% Act,” which proposes to reduce exemptions back
down to $3.5 million/$1 million as of Dec. 31, 2019.°
Some clients have postponed fully using their current
exclusions and funding trusts pending the results of the
2020 elections, which may portend a very hectic year-
end for planners.

In 2019, with the proposed IRC Section 2704 reg-
ulations still withdrawn and on ice, clients continued
to use discounts in determining the appropriate fair
market value for gifts. Two recent cases (Kress v.
United States® and Jones v. Commissioner’) also blessed
tax-affected valuations to better reflect the economic
realities when valuing assets that may be gifted or
sold to family members, intra-family trusts or other
entities. Not surprisingly, Sen. Sanders’ bill proposes
to close what he describes as the “valuation discount”
loophole.

Wealth Tax Concerns

The political discourse on finding ways to tax the
affluent and discussions about wealth redistribution
have been unsettling for many UHNW clients. Several
candidates have advocated for a “wealth tax,” and some
high profile members of the elite Americans in the top
.01% voiced support for this notion in an open letter
in June 2019.% Advisors face questions from clients
who seek to understand what a wealth tax might look
like in the United States and to better understand why
such approaches have been so unsuccessful in other
countries.’

Cleaning Up Co-Investment Vehicles
In the wake of Powell v. Comm™'" and Cahill v.
Comm’r,** 2019 was also a year of focusing on exist-
ing family co-investment vehicles to address IRC
Section 2036(a) concerns. Senior family members
have been advised to take a fresh look at all family
limited partnerships and family limited liability com-
panies to determine whether any family member who
previously transferred interests could be accused of
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retaining rights “in conjunction with others” to con-
trol beneficial enjoyment.'?

Philanthropy Trends

While the more affluent may not be worrying about
bunching their charitable donations, it became clear in
2019 that many were continuing to use donor-advised
funds (DAFs) either in place of family foundations
or in concert with them. The National Philanthropic
Trust’s 2019 DAF report stated that for the ninth con-
secutive year, there was a growth in all key DAF met-
rics (number of individual DAFs, grant dollars from
DAFs, contributions to DAFs and charitable assets
held in them)."

The year 2019 was also one in which estate-planning
advisors encouraged their wealthiest clients to explore
ways to shift some of their family member individual
giving that may not be fully deductible into charitable
donations made instead by non-grantor trusts."

Focus on Family Flourishing
Many of us who work with UHNW families have
found The Purposeful Planning Institute (founded in
January 2010)" to be a collaborative and interdisciplin-
ary network of professionals with a shared focus on how
to promote family thriving. In 2019, some might say
this work went mainstream with an inaugural half-day
program at the American College of Trust and Estate
Counsel’s fall meeting titled “Estate Planning in the
21st Century: Using Positive Strategies to Foster Client
Happiness and Well-Being,” encouraging professionals
in our industry to apply findings from positive psychol-
ogy research in our work with clients."®

Looking ahead, we anticipate the trends described
above to continue and expect to see another busy year
in the family office and UHNW planning space. O]
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