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“Who a client names as their beneficiaries is fundamental to carrying out 
their dispositive wishes. How their estate planning instruments define, or in 
the absence of a definition, the state default rule, terms such as ‘child,’ 
‘‘descendant,’ and ‘issue,’ is critical to assure that the individuals a client 
wants included are included as beneficiaries, and those whom they don't 
want included are not. How modern medical reproductive techniques, 
social mores, adoption, nonmarital children, and other considerations are 
addressed in planning are complex and evolving considerations. This 
newsletter will in explore some issues inherent this planning and the 
possible implications for your client’s estate planning.” 

  

In their commentary, Martin M. Shenkman, Jonathan G. Blattmachr, 
Sandra D. Glazier, Kim Kamin and Thomas A. Tietz explore the issues 
inherent in how a client’s estate planning instruments address important 
terms such as child, descendant and issue. Click this link to access their 
commentary: Defining Descendants 

Martin M. Shenkman, CPA, MBA, PFS, AEP, JD is an attorney in private 
practice in New York City who concentrates on estate planning. He is the 
author of 42 books and more than 1,200 articles. He is a member of the 
NAEPC Board of Directors (Emeritus), served on the Board of the 
American Brain Foundation, the American Cancer Society’s National 
Professional Advisor Network, Weill Cornell Medicine Professional Advisory 
Council, and is active in other charitable organizations.  

Jonathan G. Blattmachr is author or co-author of several books and many 
articles.  He is a director at Pioneer Wealth Partners LLC, director of 
estate planning for the Peak Trust Company and co-developer with 
Michael L. Graham, Esq., of Dallas, Texas of Wealth Transfer 
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Planning.  He is co-author with Georgiana J. Slade, Esq., and Diana S.C. 
Zeydel. Esq., of Bloomberg Tax Management Portfolio 836-3rd (Partial 
Interests--GRATs, GRUTs, and QPRTs (Section 2702)). 

Sandra D. Glazier, Esq. is an equity shareholder at Lipson Neilson, P.C., 
in its Bloomfield Hills, MI office.  She was also the 2019 recipient of 
Bloomberg Tax’s Estates, Gifts and Trusts Tax Contributor of the Year 
Award and Trusts & Estates Magazines Authors Thought Leadership Award 
and has been awarded an AEP designation by the National Association of 
Estate Planners and Councils and is a Commissioner of the Commission 
on Law and Aging.  Sandy concentrates her practice in the areas of estate 
planning and administration, probate litigation and family law and is a co-
author of the ABA’s book Undue Influence and Vulnerable Adults. 

Kim Kamin, JD, AEP® (Distinguished), is a partner and the Chief 
Wealth Strategist at Gresham Partners LLC, an independent wealth 
management firm serving select UHNW families nationally as an MFO. She 
also teaches at Northwestern Law School and University of Chicago 
Business School, is an ACTEC Regent and the Estate Planning Domain 
Chair for the UHNW Institute. She co-authors Estate Planning for Modern 
Families (Leimberg Library). 

Thomas Tietz, JD, is an Associate with Shenkman Law. He has lectured 
at the Notre Dame Tax & Estate Planning Institute and for the New Jersey 
Bar and Institute of Continuing Legal Education. He has published articles 
in the American Bar Association E-Report, Wealthmanagement.com and 
Trusts & Estate Magazine. He is a member of the American Bar 
Association, Real Property, Trust and Estate Law and Business Law 
sections, the New York State Bar Association, the New Jersey State Bar 
Association and the Bergen County Estate Planning Council. 
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Defining Descendants: Who Inherits Under Your Client’s Wills and 

Trusts? 
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IntroducƟon 
Who a client names as their beneficiaries is fundamental to carrying out their disposiƟve wishes. How 

their estate planning instruments define, or in the absence of a definiƟon, the state default rule, terms 

such as “child,” “descendant,” and “issue,” is criƟcal to assure that the individuals a client wants included 

are included as beneficiaries, and those whom they don't want included are not. How modern medical 

reproducƟve techniques, social mores, adopƟon, nonmarital children, and other consideraƟons are 

addressed in planning are complex and evolving consideraƟons. This arƟcle will explore some issues 

inherent in this planning and the possible implicaƟons for your client’s estate planning. 

Who Are a Client’s “Descendants”? 
Quite simply as the word suggests, a descendant is a person who descends from a parƟcular ancestor. To 

"descend" means to extend or fall downward. Therefore, a descendant is a relaƟve who is in one or more 

generaƟons below the client, such as a child, grandchild, great-grandchild, etc. 

Modern medicine has developed certain reproducƟve technologies, such as the uƟlizaƟon of in vitro 

ferƟlizaƟon technology which enables a child to be conceived outside of a womb. But Assisted 

ReproducƟve Technology (“ART”), as it exists today, can raise issues as to how “descendant” may be 

defined.1 ART has advanced significantly in recent decades. What will the future hold? What new issues 

will have to be addressed to define descendants as new technologies unfold? Professionals may wish to 

consider draŌing the definiƟon of descendants carefully, with flexibility built into the definiƟon, as it is 

impossible to predict what advancements there may be in the future.  

Another factor that complicates the determinaƟon of who a descendant might be has been the evoluƟon 

of the American family. The stereotypical American family for a long period of Ɵme was assumed by the 

estate planning field to consist of a male husband and a female wife, who married young, remained 

 
1 Kim Kamin, Esq., “Estate Planning for Modern Families,” Tax Management Estate, GiŌs, and Trusts Journal. Vol. 44, 
No. 1, Jan. 10, 2019.  
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married and together had 2-3 children the old-fashioned way.2  But over Ɵme the composiƟon of the family 

unit has evolved to the point that in today’s environment there is no dominant form of family unit. The 

proporƟon of blended families (that is, where the household includes at least one descendant other than 

of both adult members of the household) has grown significantly. Fewer couples are geƫng married. 

EsƟmates are that 40% of children are born to women outside of marriage, i.e., either single women or 

women cohabiƟng with an unmarried partner.3 Same-sex marriage has been legalized and has become 

more common, although it is unclear what course the country may chart in the future regarding the law 

governing same sex marriage.4  Each of these changes has had a profound impact on determining who will 

be treated as “children” and “descendants,” and how those terms may need to be defined so that your 

client’s estate plan reflects their wishes.  

Finally, it cannot be overlooked how geneƟc tesƟng like 23andMe, Ancestry.Com, MyHeritage DNA, and 

other such services have revoluƟonized the process of determining one's parentage. Clients and their 

family members are experiencing oŌen startling revelaƟons regarding their ancestry. Depending on how 

trusts are draŌed, these revelaƟons if shared with a trustee or other fiduciary, can upend the presumpƟons 

that have been made about who is and isn't a descendant. 

So, the importance of defining “descendants” to many estate plans has grown more complex and 

important and will likely become even more complex and important in the future. 

Why Determining “Descendants” Is So Important to Estate Planning 
While it may seem obvious why determining the idenƟty of a client’s descendants can impact who inherits 

under their estate plan, it is nonetheless helpful to address this fundamental point. Many wills, trusts, 

beneficiary designaƟons and other instruments, instead of designaƟng a specific person to inherit, name 

a class of people such as the client’s “children,” “issue,” or “descendants.” Accordingly, how the term used 

is defined in such instruments (or, if silent, under state law) will determine who will inherit from the client. 

A typical clause for distribuƟon of assets from a trust might state:  “The Grantor directs the Trustee to set 

aside and divide the Grantor's Residuary Trust Fund into per sƟrpital shares for the Grantor's descendants 

who survive the Grantor, each such share so set aside for a descendant to be distributed to the Trustee of 

a Descendant's Separate Trust to be held as a separate trust...” Therefore, who would qualify as a 

"descendant" under a provision like that is key. 

ConsideraƟons of How “Descendant” Is Defined 
Ordinarily clients will tell us who they want to consider as their own children in their instruments. It gets 

more complicated when we discuss with them their more remote descendants. Who counts as your 

client’s grandchild? If the client's daughter is married and is the geneƟc mother, birth mother, and 

 
2 In 1965, the average number of children per family was 2.44. In 2022, that average was 1.94. See 
hƩps://www.staƟsta.com/staƟsƟcs/718084/average-number-of-own-children-per-family/ (last accessed on Nov. 5, 
2023). 
3 See hƩps://www.childtrends.org/publicaƟons/dramaƟc-increase-in-percentage-of-births-outside-marriage-
among-whites-hispanics-and-women-with-higher-educaƟon-levels (last accessed on Nov. 5, 2023). 
4 While the case Obergefell v. Hodges, 576 U.S. 644 (2015) legalized same-sex marriage, will it be overturned? See  
Carly Nairn, “ Will SCOTUS Overturn Obergefell?,” Feb. 13, 2023, hƩps://www.superlawyers.com/arƟcles/online-
features/will-scotus-overturn-obergefell/ (last accessed on Nov. 5, 2023). 
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intended parent, then there should be no quesƟon that the child should be considered the client's 

grandchild. However, discussing points beyond this basic fact may become uncomfortable for clients and 

thus difficult. The following are several quesƟons and points that may be raised with clients for their 

consideraƟon. How they respond to the quesƟons may provide the professional with insight on how to 

craŌ a definiƟon of descendants for the client.   

Should it maƩer if the client’s embryo was ferƟlized by donor sperm and then implanted? In that case 

would the baby be considered the child of the client’s spouse if it were not his sperm that ferƟlized the 

embryo? What if the clients use a donor egg, but the husband’s sperm? Is the client carrying the embryo 

to term in the context of marriage even though she did not contribute geneƟc material to the baby 

sufficient to establish parenthood and aƩendant rights? Is it anyone's business? How would an aƩorney 

or future trustee even know? 

If a client donated sperm to ferƟlize the egg of a person to whom they were not married, is that baby their 

child? What if client used their sperm to ferƟlize an egg of a person to whom they were married, but they 

divorced before the baby was born? Consider a situaƟon where clients donated sperm and that sperm 

was frozen. The widow, aŌer the client’s death, used that frozen sperm to ferƟlize one of her5 eggs aŌer 

the client’s death. Is that baby the deceased husband’s child? Might it maƩer how long aŌer death the 

ferƟlizaƟon occurred? Some trust documents or state law may provide that the baby may have to be in 

gestaƟon on the donor’s death, others might provide a specified Ɵme period following the client’s death 

during which the baby would be considered a descendant of deceased donor. Rights may also be affected 

by what documentaƟon was signed with the company storing the geneƟc material, or what the donor’s 

will and trusts provided. 

Consider clients who may have donated their egg or sperm to a third party who used that geneƟc material, 

and either their geneƟc material or that of another donor, to have a baby. Is that resulƟng child intended 

to be the donor/client’s descendant? For a donor to a regulated sperm or egg storage facility, the answers 

may be quite clear in the donaƟon contract that they have no parental rights. But what about more 

informal donaƟons such as to help friends or family members to have a child? 

Regardless of whether clients contributed geneƟc material to the child, if they treated the child openly as 

their child, should that affect the legal status of that individual as being the client’s descendant? What if 

clients provided the trustee of a trust they created with an affidavit staƟng that that individual should be 

treated for all purposes as the client’s child? Would that change the result? How might the applicable legal 

document and applicable state law affect the import of such an affidavit? What if the instrument states  

that a child of one of the parƟes (who was adopted by the other) shall be treated as our child, but the 

parƟes subsequently divorce? 

For clients that adopted a child prior to that child aƩaining age 18, will that adopted individual be treated 

as the client’s descendant? That may depend on the terms of the trust or other governing legal document 

and applicable state law.  

A legal parent can always agree to voluntarily terminate their parental rights if the child is being adopted 

out. What if a court terminates a client’s parental rights involuntarily? In most states, courts can grant 

 
5 In this arƟcle, the authors have sought to primary use gender neutral language but have used certain tradiƟonal 
gendered terms such as mother with accompanying “she” and related pronouns.   
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peƟƟons to terminate parental rights for egregious wrongdoing such as neglect, sexual or other serious 

abuse, or aƩempted murder.6 If that legal relaƟonship of parent/child is terminated, e.g., for child neglect, 

that child may not be treated as a child of that parent or may be treated as a child of the parent for 

purposes of inheriƟng from that parent but the parent will not be treated as an heir at law of the child.  

Example: Grandma created a dynasƟc trust. Grandson neglected his children, was incarcerated, and 

eventually the court terminated his parental rights as to his natural minor children who had been placed 

in foster care and whose foster parents peƟƟoned to adopt them. The trustee of the trust desired to take 

certain acƟons with respect to the trust, which would require that all beneficiaries sign off or that someone 

on their behalf sign off. Are the grandson’s children sƟll deemed beneficiaries of the trust? Do they have 

to sign off on the trust acƟon? Since they are minors, will a court have to appoint a guardian for these 

minor children to act on their behalf since their father cannot do so legally in any event? The answers may 

depend on when the rights of these children were vested in the trust under the terms of the trust and 

state law. If the children had vested rights as beneficiaries before the grandson’s parental rights were 

terminated, then they are beneficiaries, and a guardianship would have to be established so that they 

could be represented in the contemplated trust acƟon.   

A disƟncƟon should be made between the right of the adopted child to inherit from their biological parents 

and all other legal rights and obligaƟons such as that for a child whose parental rights were terminated, as 

discussed in the preceding paragraph. For example, in New Jersey, when an adopƟon is granted by the 

court, it does not alter the child’s ability to inherit from their biological parent’s intestate estate.7 

Depending on state law, unless the biological parent specifically disinherits the child that was adopted by 

someone else, that child may sƟll potenƟally inherit from them. 

Providing clarity on these points in a will or trust may avoid resorting to the application of state law to 

resolve an ambiguity and assure the result the client wants. Also, expressly dealing with the details of who 

is a descendant may avoid a future change in the law creating a result the client may not have expected 

or desired. 

Given the myriad of nuances implicated in all these points, trusts and other legal documents might 

consider including express language to hold fiduciaries, such as executors and trustees, harmless for any 

good faith determinaƟon of who is, or is not, a descendant.  

Example: A client’s grandfather created a trust that benefits the client and their descendants. Whether or 

not an individual is considered the client’s child could have profound implicaƟons on the client’s financial 

well-being, especially if the trust involved was quite large (e.g., funds for the client’s children could be 

distributed from the trust rather than be a financial burden for the client, etc.). Depending on the facts 

involved, there might be steps the client can take to support or even assure that the child involved is in 

fact to be treated as the client’s child or descendant under that trust. For example, the creaƟve use of 

powers of appointment that may be provided under a trust instrument may help a client achieve the goal 

of leaving funds to who they consider their descendants, even if the trust instrument does not include 

those individuals in the wriƩen definiƟon. It may be feasible if the client’s child does not qualify as a “child” 

 
6 See hƩps://www.childwelfare.gov/pubpdfs/groundtermin.pdf (last accessed on Nov. 5, 2023). 
7 Pursuant to NJ Rev Stat § 2A:22-3 (2022) subparagraph a, “…The right of the person adopted, and of such persons 
as legally represent him on his death, to take and inherit intestate personal and real property from his natural 
parents and their kindred shall not be altered by the adopƟon…” 
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as defined in the instrument that the client may formally adopt the person to assure their qualificaƟon as 

a beneficiary.  Including a provision that permits adopƟon beyond the age of majority may be helpful in 

achieving just such an outcome. 

Simple DefiniƟon of Descendant 
Here is a simple definiƟon of “descendant” from a trust document. This arƟcle will evaluate the points 

raised, and some of the potenƟal shortcomings of this simple definiƟon.  

“References in this Trust Agreement to a person's "children," "grandchildren," and other "descendants" 

shall refer respecƟvely to that person’s children, grandchildren, and descendants, whenever born, as 

determined according to applicable governing law, except to the extent modified herein.”8  

This definiƟon is simple, but the reality is that many clients do not want to consider the implicaƟons and 

nuances of what modern families might comprise, or how modern medical technology can affect who 

might, or might not, be defined as a descendant. So, many wills and trusts do not get much deeper than 

the above definiƟon. Many wills may not provide a definiƟon of these terms at all, relying instead on state 

law. But as families and medicine conƟnue to evolve, the complicaƟons that can ensue from determining 

who is a “descendant” under a parƟcular will or trust has grown and will likely conƟnue to do so. 

Detailed DefiniƟon of Descendant 
The discussions above, and the many quesƟons raised, suggest that a more detailed definiƟon of 

descendant might be useful. But the quesƟons that are raised by modern medicine and the evolving 

concept of what a “family” might be, are not all answered by even the expanded definiƟon below. As the 

definiƟon of family conƟnues to evolve, and medical technology moves forward, quesƟons and 

uncertainƟes will undoubtedly arise beyond those addressed in this longer definiƟon. Comments and 

quesƟons will be raised for the pracƟƟoner to consider and discuss with their clients to illustrate some of 

the limitaƟons.  

The simple definiƟon discussed above is a nice broad definiƟon that could be sufficient if the client is 

willing to just rely on governing law. As with many definiƟons in estate planning documents, what local 

law provides will be criƟcal. State laws differ on many points and those differences will conƟnue while 

many states courts grapple with new medical concepts and evolving social norms. Also, consider that not 

merely state statutes but court cases interpreƟng those statutes will be relevant. This issue could become 

even more complicated if contained in a will that may be governed or interpreted under the law of the 

state where the testator resided at the Ɵme of death (which may have differed from what would have 

been provided by the laws of the state where the will was executed). Merely relying on statutes may 

require a complex analysis in certain situaƟons. In addiƟon, the poliƟcal climate in states may cause 

significant differences in the definiƟons of descendants from state to state. Clients may move to a state 

that has laws with different definiƟons of descendants without understanding the implicaƟons to their 

planning. 

"A biological child shall not be treated as a child or descendant of any biological parent of the child or 

as a descendant of the ancestors of such biological parent if the child has been surrendered for adopƟon 

 
8 The authors acknowledge and thank InteracƟve Legal Systems (“ILS”) for providing the sample clauses used in this 
arƟcle. InformaƟon on ILS can be viewed on their website, hƩps://interacƟvelegal.com/. 
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with the consent of such biological parent and the child's adopƟve parent subsƟtutes for the consenƟng 

parent under applicable state law."   

This provision addresses when a child is adopted-out of the family. If the biological parent gives the child 

up for adopƟon, that child may potenƟally lose their rights as an intestate heir or as a legatee or beneficiary 

under the biological parent’s estate plan. But state law will have an impact, as discussed above. It is 

possible that without an express statement in the document to the contrary, a client whose parental rights 

for one of their children was terminated, and the child was later adopted by another person, that child 

may sƟll be considered an heir of the client whose rights were terminated (as well as the stepparent who 

adopted them). However, the client typically cannot inherit under intestate law from the child if their rights 

as a parent were terminated. 

"A biological child born out of wedlock shall not be treated as a child of their biological parent who is a 

descendant of the Grantor, or as a descendant of such parent's ancestors unless and unƟl the child's 

biological parents marry one another before the child aƩains eighteen (18) years of age."  

This provision addresses nonmarital children. Note that statutes and trust instruments may use terms in 

describing nonmarital children that may be offensive like "illegiƟmate" or anƟquated like "out of wedlock," 

such as in the sample above. Nonmarital children are incredibly common occurrences, but the idea can 

sƟll someƟmes elicit strong emoƟons depending on the client’s beliefs. Historically the law did not even 

consider nonmarital children to be issue or descendants for inheritance purposes. However, starƟng in the 

1970s several U.S. Supreme Court decisions found that defining a descendant purely on marital status 

violated the Equal ProtecƟon Clause of the 14th amendment.9  

However, this can sƟll be affected by state law as certain states may require addiƟonal steps for a 

nonmarital child to be considered a beneficiary.10 The sample language above, which shows intent by the 

decedent to disinherit a nonmarital child, would achieve that goal. However, this provision may be the 

opposite of what a client wishes to have happened. This highlights the important point that these types 

of provisions are vital to read in any document. PracƟƟoners may wish to encourage the client to review 

all definiƟons in the document so that the client can confirm that no maƩer what is wriƩen, it conforms 

with the client’s wishes. 11 

Also, consider the staƟsƟcs. As discussed above, there are esƟmates that 40% of births in the U.S. are to 

unmarried women (and in some states it is higher than 50%).12 That is a high percentage. With an 

increasing number of trusts being created as long-term dynasƟc trusts, the probability that a future 

 
9For addiƟonal discussion, see “Planning ConsideraƟons for the Post-Nuclear Family,” by Bobbi J. Bierhals and Kim 
Kamin, published in Trusts & Estates, pp. 17-24, Aug. 2016. 
10 Florida Courts, for example, have determined that state law requires direct and unequivocal acknowledgement 
of a nonmarital child by the parent. See “Establishing Paternity for a Child Born Out of Wedlock,” by Benjamin 
Sunshine, hƩps://www.wealthmanagement.com/estate-planning/establishing-paternity-child-born-out-wedlock, 
Oct. 26, 2021 (last accessed Nov. 5, 2023). 
11 For example, Peter Bing, who established an irrevocable trust in 1980, used the term “grandchildren” as his 
beneficiaries. But when his son died with at least two nonmarital children who wanted to claim under the trust, he 
had to clarify to the trustees that it was not his intenƟon to include the two children who had never been 
recognized by his son during his lifeƟme. hƩps://nypost.com/2021/07/03/liz-hurleys-son-damian-cut-out-of-
familys-mulƟ-million-dollar-trust/ (last accessed Nov. 7, 2023). 
12 See hƩps://www.staƟsta.com/staƟsƟcs/276025/us-percentage-of-births-to-unmarried-women/ and 
hƩps://www.cdc.gov/nchs/pressroom/sosmap/unmarried/unmarried.htm (both last accessed Nov. 5, 2023).  
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descendant will have nonmarital children may be significant. But the reality is that many clients creaƟng 

wills and trusts are uncomfortable discussing this possibility. Might the approach provided in this sample 

provision disinherit a client’s daughter’s child because the father of the child refuses to get married? Is 

that fair to the child? Regardless of “fairness,” the client will need to consider whether that is the result 

they would want. It is also increasingly common for parents to intenƟonally be "single parents by choice." 

Is forcing an individual to enter into temporary marriages with random friends or acquaintances before 

their children are born simply to ensure the children can inherit under the instruments really what the 

client wants? 

"AdopƟons and marriages that are recognized under this Trust Agreement shall not affect prior 

distribuƟons or other interests that have previously vested in possession, but they shall enable a person 

to receive distribuƟons from or remainder or other interests in a trust sƟll in existence.  The descendants 

of a person who is treated as a child or descendant under this ArƟcle shall also be treated as descendants 

of such person's ancestors. The descendants of a person who is treated as not being a child or 

descendant under this ArƟcle shall also be treated as not being descendants of such person's ancestors. 

The term "child" or "descendant" (and any plural form thereof) in this Trust Agreement shall include any 

biological child or descendant of the Grantor (who has not been adopted by a person who is not a 

descendant of the Grantor unless the adopƟve parent is married to a descendant of the Grantor or unless 

the adopƟve parent was married to a descendant of the Grantor who died prior to the adopƟon) whose 

concepƟon has resulted from the use of a gamete (or zygote consisƟng of a gamete) of a deceased 

descendant of the Grantor and gamete (or zygote consisƟng of a gamete) of the Grantor's deceased 

descendant's surviving spouse and that posthumously conceived descendant has been born or is in utero 

by the Ɵme of the determinaƟon of the descendants who would take property outright or for whom it 

would be placed into separate trusts for descendants of the Grantor under this Trust Agreement; 

provided, however, that proof that such posthumously conceived person is the biological child or 

descendant of the Grantor shall be established by DNA or equally reliable tesƟng." 

This provision includes that adopƟon of a person who would otherwise be a “descendant" may cut off that 

person’s rights under the client’s estate. It also includes that a biological descendant would include a child 

resulƟng from the use of ART, even if that child was born posthumously. The term “gamete” above would 

mean ova or egg cells in the case of a female, and sperm in the case of a male. If a client’s descendant 

froze their gametes and a child was conceived using that geneƟc material and geneƟc material of their 

surviving spouse, and if the child was born before a determinaƟon was made as to who a descendant was 

under the client’s will or trust, that child would inherit. But if, for example, the client’s daughter’s egg was 

ferƟlized aŌer her death by donor sperm, i.e., from someone not married to her, then the resulƟng child 

may not inherit.  

Assisted ReproducƟve Technologies ("ART") 
ART techniques are modern medical procedures typically used to treat low ferƟlity or inferƟle couples, but 

they are also widely used in other situaƟons. Approximately 1-2% of babies born in the U.S. each year are 
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esƟmated to result from ART.13 ART includes various treatments that are described below.14 

Modern reproductive technologies have had a tremendous impact on many seeking to have children. These 

developments have also created new complications and issues for estate planning. This may be just the 

beginning. How might future medical developments further transform this new and already complex field? 

How will future reproductive technologies impact the determination of who is a descendant and will inherit 

under which documents? The philosophical, moral, and religious implications of these techniques are also 

significant but beyond the scope of this article. 

From an estate planning perspective, under what circumstances should children born of these techniques be 

considered "descendants" of which persons? Is a person donating genetic material to facilitate the birth a 

parent under the law? Or does a surrogate who carried the fertilized egg for the clients have parental rights? 

The answer is complex and will depend on the intent of those involved, contractual agreements that may have 

been signed, state law, the terms of wills and trusts, and perhaps other factors. 

ART Techniques, Terminology and Concepts 
The techniques, and some of the additional terminology of ART include the following: 

 Artificial insemination may be used, for example, by a single mother by choice, by a couple struggling 

with fertility and in same-sex partnerships. Semen could be obtained from a member of the couple, 

from a donation by a friend or family member, or from a sperm bank. Questions that may arise from 

these procedures include: What parental rights, if any, does a sperm donor who is not an intended 

parent have? The corollary to that is what rights will that child have to inherit, if any, from the donor? 

Another issue that arises is if the insemination is completed after the sperm donor died (and how 

long after), how might that affect the child’s rights to inherit?  

 In-vitro fertilization (“IVF”) is another procedure used where insemination occurs in a petri dish and 

then the resulting zygote(s) or pre-embryos are implanted or frozen for future use. There are lots of 

options for whose gametes might be used to create the zygote. They may belong to both of the 

intended parents or be provided by a known or anonymous donor. In addition to the issues noted for 

artificial insemination, with IVF what parental rights the egg donor may have may be a question. There 

are also quesƟons to consider regarding the control and ownership of the zygotes and embryos 

 
13 See Centers for Disease Control and PrevenƟon 2021 data at hƩps://www.cdc.gov/art/artdata/index.html; see 
also hƩps://www.pennmedicine.org/updates/blogs/ferƟlity-blog/2018/march/ivf-by-the-numbers# (both last 
accessed on Nov. 5, 2023). Worldwide, over 9 million infants are esƟmated to have been born uƟlizing ART since 
1978 according to the NaƟonal Center for Biotechnology InformaƟon. 
hƩps://www.ncbi.nlm.nih.gov/pmc/arƟcles/PMC8907601/ (last accessed on Nov. 5, 2023). The percentage of 
Americans who report undergoing ferƟlity treatment (or knowing someone who has) varies markedly by educaƟon 
and income. About 43% of those with a bachelor’s degree report having had some exposure to ferƟlity treatment – 
either through their own experience or that of someone they know – and the share rises to 56% among 
respondents with a postgraduate degree. hƩps://www.pewresearch.org/short-reads/2018/07/17/a-third-of-u-s-
adults-say-they-have-used-ferƟlity-treatments-or-know-someone-who-has/ (last accessed on Nov. 5, 2023). 
14 For addiƟonal informaƟon on various ART techniques, see “Assisted ReproducƟve Technology (ART) Techniques,” 
by Meaghan Jain; Manvinder Singh, posted NaƟon Library of Medicine, NaƟon Center for Biotechnology 
InformaƟon database, last updated Nov. 28, 2022 hƩps://www.ncbi.nlm.nih.gov/books/NBK576409/ (last accessed 
on Nov. 5, 2023). 
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when cryopreserved for later use. Are zygotes property of their donors?15 What rights the child may 

have to inherit from the egg donor is the corollary to that.  

 Surrogacy is an arrangement in which a person other than an intended mother carries the child to 

term and gives birth to the child. There are two types of surrogates. In a "gestaƟonal surrogacy" 

the surrogate’s own egg is ferƟlized with sperm, such that the surrogate is the biological mother 

of the resulƟng child. Conversely, the surrogate in a "gestaƟonal carrier" arrangement has no 

geneƟc relaƟonship with the child and carries to term an in-vitro ferƟlized embryo produced with 

the geneƟc material that is from one or both of the intended parents or that they have obtained 

elsewhere.16 The carrier may or may not have any familial relaƟonship with the intended parents. 

What parental rights might a gestational carrier have to the child, if any? The corollary to that is what 

rights, if any, does the child have to the gestational carrier? The questions of what parental rights a 

gestational surrogate may have to the child, and what rights, if any, the child may have to a gestational 

surrogate may be more nettlesome than for a mere gestational carrier since it is the surrogate’s own 

gamete that resulted in the baby. Another point to consider is that surrogacy may include 

compensation. This nuance can add additional complications, as certain states have legal hurdles, or 

outright ban the practice of compensated surrogacy. Practitioners may wish to ask the client how the 

surrogacy was completed, and review state law to determine the effect on parentage.17 

 Gametes (as defined earlier in this article) are reproductive cells that only contain half of the genetic 

material required. When fertilization occurs, male and female gametes join creating a zygote. Donors 

may donate gametes, sperm, or egg, to a bank or directly to a person seeking to have a child. The legal 

arrangement and documentation of that process may affect the parental rights of the donor, and of 

the resulting child to that donor, if any.  

Use of the above techniques has created three concepts in determining the rights of the donor of genetic 

material and of the child. In any situation these may occur individually or in some combination: 

1. Genetic parentage resulting from the contribution of gametes, either egg or sperm, to the birth of a 

child. 

2. Gestational parentage resulting from the carrying of the child through birth. 

3. Functional parentage resulting from the caring for and raising of the child by an intended parent who 

coordinated the use of ART to have a child. 

Uniform Parentage Act (“UPA”) 
The UPA endeavors to provide a uniform legal framework for determining paternity of minor children. This may 

affect children born to married couples or unmarried couples. The UPA may permit more than two people to 

 
15 The Michigan Court in Markiewicz v. Markiewicz found a Zygote to be marital property subject to equitable 
distribuƟon. Other states may have different standards. For addiƟonal discussion on this point, see “Karungi v. 
Ejalu: Zygote, Embryo, Fetus, Oh My!,” by Sandra D. Glazier, Esq., Leimberg InformaƟon Services Estate Planning 
NewsleƩer No. 2902 (Aug. 30, 2021) and “Markiewicz v. Markiewicz: Zygotes Revisited – Property or Something 
Else,” by Sandra D. Glazier, Esq., Leimberg InformaƟon Services Estate Planning NewsleƩer No. 2954 (Apr. 20, 
2022). 
16 From Kim Kamin, A Potpourri of Estate Planning ConsideraƟons for Modern Families, Montana Tax InsƟtute Nov. 
13, 2023, pp. 18-19. 
17 For discussion regarding compensated surrogacy and the legality of the pracƟce in different states, see 
hƩps://www.creaƟvefamilyconnecƟons.com/us-surrogacy-law-map/ (last accessed on Nov. 5, 2023). 
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be legally recognized as parents of a particular child. If a man donates sperm that is used in the birth of a child, 

whether that man would have rights as a parent will depend on the intent he had to be a parent or not at the 

time of the donation.  

The UPA has been revised several times since it was first introduced. The most recent revision of the UPA was 

completed in 2017. However, only seven states have enacted the recent version of the UPA, and many 

jurisdictions continue to reflect previous iterations of the UPA.18  The UPA revisions created in 1973 and 2002 

were drafted with gender-specific terms and many concerns of same-sex couples were not addressed in the 

language of those versions of the uniform statutes.19 Some jurisdictions that enacted the UPA made varying 

changes to the standard provisions of the act. Thus, state laws still differ considerably on these matters and 

practitioners may wish to discuss with the client the state law that may apply (e.g., is it the state where the 

clients currently reside? Could it be the state where the child was conceived? What if the clients moved to a 

different state during pregnancy, is it the state where the child was born? Etc.) and then analyze what the laws 

of the applicable state provide.  

Posthumous ConcepƟon 
TradiƟonal or historic posthumous concepƟon may have been simple compared to modern scenarios.  

Example: A married couple conceived a child before the death of the husband. Husband then died and 

thereaŌer the child was born. Since the child was conceived during the marriage and the husband was 

aware (or presumed to be aware) of his wife’s pregnancy during his lifeƟme, the child born aŌer his death 

would be deemed his child for inheritance purposes. A similar scenario would occur if the mother were, 

for example, in a car accident in which she did not survive, and the fetus was rescued.   

The advances in ART have permiƩed concepƟon to occur aŌer the individual donaƟng geneƟc Ɵssue has 

died, hence the term “posthumous” concepƟon.  This can occur under several circumstances and raises a 

variety of legal issues. Consider the following examples. 

Example: A male is diagnosed with cancer and before treatments begin, he freezes sperm for future use 

with his wife in the event that the cancer treatments render him sterile. He later dies and following his 

death his wife uses the frozen sperm to ferƟlize an egg and carry a baby as they had both wished. 

Example: A male dies, or is incapacitated, and his sperm are harvested without him having given consent 

during his lifeƟme or when he had legal capacity to do so. Following his death his wife uses the frozen 

sperm to ferƟlize an egg and carry a baby as she indicated that they had both wished. 

Example: A male is injured and rendered legally incompetent. He is the scion of a wealthy family and the 

beneficiary of a very large trust. The trust provides that on his death the assets of the trust will pass to his 

 
18 The seven states that have enacted the 2017 revision of the UPA are California, Colorado (substanƟally similar), 
ConnecƟcut, Maine, Rhode Island, Vermont, and Washington. A lisƟng of states that have enacted different 
versions of the UPA can be viewed at hƩps://www.uniformlaws.org/commiƩees/community-
home?CommunityKey=c4f37d2d-4d20-4be0-8256-22dd73af068f#LegBillTrackingAnchor (last accessed on Nov. 5, 
2023). 
19 See “The New Uniform Parentage Act of 2017,” by Jamie D. Pedersen, Apr. 1, 2018, 
hƩps://www.americanbar.org/groups/family_law/publicaƟons/family-advocate/2018/spring/4spring2018-
pedersen/#:~:text=For%20example%2C%20secƟon%20703%20of,Hodges%2C%20135%20S (last accessed on Nov. 
5, 2023). 



12 
hƩps://greshampartners-my.sharepoint.com/personal/kkamin_greshampartners_com/Documents/KK-WTP Shared One 
Drive/PublicaƟons/Defining Descendants ArƟcle (2023)/Descendants Nov 13 2023.docx 

issue, and if no issue to charity. His wife has his sperm harvested without him having given consent when 

he had legal capacity to do so. Prior to his death his spouse uses the frozen sperm to ferƟlize an egg and 

carry a baby for the sole purpose of creaƟng a descendant who can benefit from the large trust fund above. 

The spouse's hope is that this will enable them to indirectly benefit through the child being born. 

Example: A male has frozen his sperm. He then dies and leaves to his wife all of his property in the estate 

(which under the governing law of the state would include the frozen sperm). Assume five years later his 

spouse learns that any descendants of her late husband would be beneficiaries of a large trust fund. At 

that Ɵme, she decides to undergo IVF to have his sperm ferƟlize an egg and carry a baby for the sole 

purpose of creaƟng a descendant who can benefit from the large trust fund above. Her hope is that this 

will enable her to indirectly benefit through the child being born.20 

These examples raise many issues. Is it appropriate or even legal to harvest geneƟc material if someone 

has not consented? What is required to support “consent” to such acƟons? How long aŌer death might 

the geneƟc material of someone whose consent wasn’t specifically provided be used? What are the legal 

implicaƟons to whether the resulƟng child should be deemed a descendant of the person contribuƟng 

geneƟc material while alive? 

Similar examples could be created for the harvesƟng of geneƟc material from a female for transplant aŌer 

ferƟlizaƟon into a gestaƟonal surrogate. 

What Might Estate Planning Documents Address? 
Should wills and trusts address whether a child born from geneƟc material be considered a valid 

descendant? Should they address, or differenƟate, whether the person donaƟng the geneƟc material 

consented in wriƟng to the use of their geneƟc material in a parƟcular manner? Should there be a Ɵme 

limit that the child should be in gestaƟon before death? Should there be a Ɵme limit that the child should 

be in gestaƟon or born within some maximum number of months or years following death? If so, how 

long? How will such provisions, if addressed, be affected by the terms of agreements with the donor bank 

holding the geneƟc materials? Should there be a requirement that a person funcƟon as a parent to be 

treated as a parent of a child?21  

Should health care proxies and medical powers of aƩorney expressly forbid, permit or perhaps encourage, 

depending on the client’s wishes, an agent to have geneƟc material harvested and frozen? Should health 

related documents authorize an agent to expressly execute an agreement with a cryopreservaƟon firm? 

Should the agent under the financial power of aƩorney be authorized, or perhaps directed, to pay for such 

services as selected as a result of the health care agent’s decision? 

In addiƟon to tradiƟonal estate planning documents (such as in a power of aƩorney, health proxy, will and 

trust), documents such as contractual documents with a surrogate, storage facility, etc., it may be 

 
20 AddiƟonal points to consider regarding inheritance for a posthumously conceived child, such as social security 
benefits for children of the decedent, are discussed in “Family Law and Estate Law - ReproducƟve Technology - Use 
of ArƟficial ReproducƟve Technologies AŌer the Death of a Parent,” by Lisa Medford, University of Arkansas at LiƩle 
Rock Law Review, Vol. 33, Issue 1, ArƟcle 5, 2010. 
21 For addiƟonal discussion regarding concerns on draŌing provisions addressing concepƟon aŌer death, see 
“Children of Assisted ReproducƟon,” by KrisƟne S. Knaplund, University of Michigan Journal of Law Reform, Vol. 45, 
2012. hƩps://repository.law.umich.edu/cgi/viewcontent.cgi?arƟcle=1019&context=mjlr (last accessed on Nov. 5, 
2023). 
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important to define who will be treated as a child beyond what is necessary for determining inheritance 

rights for that child. The contracts entered with a surrogate should clearly indicate whether the surrogate 

has any parental rights and whether the child will have any inheritance rights from the surrogate 

(understanding that state law may not respect such agreements). Agreements with storage faciliƟes 

should indicate who has the right to determine the use and disposiƟon of geneƟc material. For example, 

should the spouse of the donor have that right? Will there be limits?  

Children who are Nonmarital 
Historically, a nonmarital child might not have inherited from either parent. Now, however, a nonmarital 

child who is the client’s biological child may be presumed under state law to be a descendant who can 

inherit, unless the will or trust expresses a clear intent otherwise.22 DNA tesƟng might be used to confirm 

or establish parentage. The father may expressly in wriƟng acknowledge that the child should be treated 

as his. Some state laws base inheritance rights on whether the purported father funcƟoned as a parent to 

the child. There could be considerable differences in what that phrase may mean. This all could be 

uncertain and could trigger liƟgaƟon to determine the consequences based on the facts and 

circumstances. Therefore, if feasible, it is preferable for the client to address the maƩer with specificity in 

their will and trusts or even more so, adopt the child if there is uncertainty and that is an opƟon. 

Consider the following sample clauses as an alternaƟve for addressing nonmarital children:23  

Marital PresumpƟons: 

Children Born During Marriage. A person born to an individual who was married at any Ɵme during the 

ten months prior to the person’s birth shall be treated as the child of an individual who gave birth to the 

child and that individual’s spouse (the “parents”), except the individual shall not be treated as a child of 

an individual if such individual (i) proves that they did not contribute to that child’s DNA and (ii) states 

in their will or in a signed instrument delivered to the trustee during that individual’s life that the child 

shall not be treated as their child. 

Nonmarital Child AlternaƟve 1: Requires AffirmaƟve Consent by Non-Birth Parent 

Nonmarital Children. A person born to an individual who was not married at any Ɵme during the ten 

months prior to the person’s birth shall be treated as the child of (A) an individual who gave birth to the 

child (other than an individual who was contractually serving as a surrogate), and (B) another individual 

from whom the child inherited one-half of their DNA, but only if that individual (i) at any Ɵme marries 

the individual who gave birth to the child, (ii) properly files an acknowledgment of paternity with the 

appropriate state record’s office, or (iii) states in their will or in a signed instrument delivered to the 

trustee during his life that the child shall be treated as their child. 

Nonmarital Child AlternaƟve 2: FuncƟoned as a Parent 

 
22 For example, NJ Rev Stat § 3A:2A-41(b) (2022) states, “If, for purposes of intestate succession, a relaƟonship of 
parent and child must be established to determine succession by, through, or from a person… In cases not covered 
by subsecƟon a., a person is the child of its natural parents regardless of their marital status…”  
23 Sample language uƟlized with permission from Wendy Goffe and Kim Kamin, The Tools & Techniques of Estate 
Planning for Modern Families, Leimberg Library (4th ed. Forthcoming 2024). 
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Nonmarital Children. A person born to an individual who was not married at any Ɵme during the ten 

months prior to the person’s birth shall be treated as the child of (A) the individual who gave birth to 

the child, and (B) any other individual from whom the child inherited one-half of their DNA if the 

individual funcƟoned as a parent of the child unless the individual states in their will or in a signed 

instrument delivered to the trustee during their life that the child shall not be treated as their child.  An 

individual’s payment of support for a child, without more, shall not be sufficient to consider that 

individual as funcƟoning as the child’s parent pursuant to this subparagraph.  The independent trustee’s 

determinaƟon of whether an individual has funcƟoned as a parent of the child shall be binding and 

conclusive, absent bad faith. 

Children Who Are Adopted 
State law may now treat an adopted child no differently than a biological child for inheritance purposes.24 

However, older trust documents may either expressly exclude an adopted child or be subject to the former 

so-called "stranger-to-the-adopƟon rule" which limited children to inherit only from a parent who has 

legally adopted them and not from any ancestors or collateral relaƟves.25 

Issues relating to adoption can also be particularly thorny when a client or their descendant wants to 
adopt a stepchild, foster-child, or another child with whom they have formed an emotional parent-child 
relationship. A minor child can be adopted only when both living biological or legal parents have provided 
explicit consent which generally requires that one parent: (i) has their parental rights terminated by 
agreement or by a court, or (ii) is deceased. Some states and the UPC have established special intestacy 
rules for children adopted by the spouse of one of the genetic parents. While a stepparent can adopt a 
child only once the other parent’s rights have been terminated, either voluntarily or involuntarily, these 
special rules preserve the ability of the child to inherit from the biological family. Under this exception, 
the child may inherit from the adopting stepparent and the stepparent’s family, as well as from both 
genetic parents and their families. Perhaps a step-parent wants to adopt a child, but a basis for 
terminating the natural parent’s rights can’t be established. As a drafting tip, perhaps clients might be 
encouraged to expand limitations in the definition of descendants in their documents to include that a 
child may be adopted past the age of 18 until at least age 21, or better yet 25 since it can take time for an 
adoption to be initiated and finalized.26 

Moreover, courts are still divided on whether they are willing to allow inheritance from a non-parent 
relative based on adult adoption.27 Under Illinois law, for example, a person adopted after reaching age 
18, who never resided with the adoptive parent before attaining the age of 18 years, is not considered a 
descendant of the adoptive parent for purposes of inheriting from ancestors or relatives of the adoptive 
parent.28 

 
24 See e.g., NY Est Pow & Trusts L § 2-1.3 (2022), which in paragraph a(1) states  “(a) Unless the creator expresses 
a contrary intenƟon, a disposiƟon of property to  persons  described  in  any  instrument  as  the  issue, 
children,  descendants,  heirs,  heirs at law, next of kin, distributes (or by any term of like import) of the creator 
or of another, includes: (1) Adopted children and their issue in their  adopƟve  relaƟonship...” 
25 See Kim Kamin, A Potpourri of Estate Planning ConsideraƟons for Modern Families, Montana Tax InsƟtute Nov. 
13, 2023, p.15.  
26 See Kim Kamin, A Potpourri of Estate Planning ConsideraƟons for Modern Families, Montana Tax InsƟtute Nov. 
13, 2023, p.16.  
27 See Susan Gary et al., Contemporary Trusts and Estates, ch. 2 (3d ed. 2016). 
28 See Probate Act of 1975, 755 Ill. Comp. Stat. 5/2-4(a). 
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RestricƟng or Enlarging the Scope of Who May be a Descendant 
Wills and trusts, instead of designaƟng a specific person to inherit, may name a group or class of people 
such as the client’s “children,” “issue,” or “descendants.” How the term is defined will determine who 
might inherit from the client’s estate when they die. There are situaƟons where a client may choose to 
deliberately restrict, or conversely, increase the breadth of the definiƟon of the group who might be 
included in the definiƟons. For example, a client may wish to limit their largess to those who remain 
members of a parƟcular faith. Another category that raises potenƟal definiƟonal concerns are children of 
a person or a couple who are lesbian, gay, bisexual, transgender, queer, intersex, nonbinary or otherwise 
(“LGBTQ+”). 
 
A suggesƟon of this arƟcle, which will be explored in different contexts below, is that for some clients, 
creaƟng a new role to include in the client’s documents, such as a “special trust protector” holding a 
limited or special power of appointment to determine who should be included or removed from the 
definiƟon of “issue” or “descendant” in the governing legal documents may be worth considering. There 
remains uncertainty in many situaƟons from religious beliefs to lifestyle choices that could affect the 
determinaƟon of who should be treated as an heir or beneficiary. Those uncertainƟes are compounded 
by advances in medical technology that have created issues that would have been viewed as science ficƟon 
only a few decades ago. No doubt medical technology will conƟnue to advance and new issues and 
concepts will arise in future decades. All of this is further complicated by the evolving composiƟon of the 
American family.  

Can Clients Limit Their Descendants to Only Members of a ParƟcular 

Faith? 
What issues might arise if clients wish to define “descendants” as comprised only of members of a 
parƟcular faith? It can be a difficult task for pracƟƟoners to interpret and apply religious heir restricƟons, 
especially for a client of faith with which the pracƟƟoner is not familiar. Can the client legally impose this 
type of restricƟon? If they could legally impose such a restricƟon, how would the client wish to define 
what a parƟcular faith is? Many faiths have different levels of observance and different sects within them. 
How would the client define what it means to be a member of that parƟcular faith? What can objecƟvely 
be done to prove that someone is, or is not, a member of a parƟcular faith? Who would be charged with 
making such a decision? If the client prefers that a religious body rather than a secular court make the 
decision, can pracƟƟoners include language in documents mandaƟng that be done? If that might be akin 
to a mandatory arbitraƟon of the issue, would that be valid? For example, in some states the parƟes 
affected must agree to mandatory arbitraƟon for it to be enforceable. Finally, are you, as a pracƟƟoner, 
comfortable draŌing documents that include restricƟons of this nature, or would it be more appropriate 
to refer the client to someone who might be more knowledgeable about effecƟvely implement the client’s 
desires? These are issues the pracƟƟoner and client might need to grapple with when the client’s religious 
beliefs are a significant factor in their life. 
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Legal Issues Associated with RestricƟng Bequests to Members of a 

ParƟcular Faith 
Does restricƟng the definiƟon for descendants to individuals who are members of a parƟcular faith, or 
who marry only within a specified faith, violate the consƟtuƟonal rights of someone who is thereby 
excluded? Or instead, is this the client’s prerogaƟve to distribute their wealth how they choose to? Clauses 
limiƟng included heirs to members of a parƟcular faith may raise quesƟons as to the consƟtuƟonality of 
such a clause. PotenƟal heirs excluded under such provisions have argued that a religious restricƟon on 
marriage, for example, violates consƟtuƟonal safeguards under the Fourteenth Amendment to the 
ConsƟtuƟon that protects the right to marry.  
 
Courts have held clauses that determine if potenƟal beneficiaries qualify for distribuƟons based on 
religious criteria enforceable if the potenƟal beneficiaries have no vested interest in the assets.29   Another 
Court upheld the provisions of a will that condiƟoned the bequests to the testator's sons upon their 
marrying women of a parƟcular faith. In that case the Court held that such clauses did not offend the 
ConsƟtuƟon of the state of Ohio or of the United States.30 The courts’ opinions in such cases are narrowly 
tailored to the specific facts, since individuals are generally allowed to disinherit an heir in most 
jurisdicƟons (with the excepƟon of a spousal elecƟve share or a community property interest), but even a 
disinherited child may, under some circumstances, sƟll retain a right to receive a family allowance or 
exempt personal property. The reasoning of the Courts that have upheld such restricƟons have found that 
such restricƟons are not a restricƟon on the ConsƟtuƟonal right of an heir to marry, but rather on the right 
of  testators to bequeath property as they wish. Those Courts have viewed the right to receive property 
by will as a creature of the law, and not a natural right or one guaranteed or protected by the 
ConsƟtuƟon.31  
 
These issues can be quite nuanced. Would a restricƟon on marriage into a parƟcular faith be viewed only 
as a parƟal restraint upon marriage? If the condiƟon were that the beneficiary does not marry anyone, 
the restraint would be general or total and might be held to be contrary to public policy and void. Some 
courts have held clauses that limit inheritance based on the religion of an individual to be void against 
public policy.  As a result, some commentators have recommended avoiding a religious based reason for 
the disinheritance clause, if possible, to minimize the likelihood of courts interpreƟng the clause finding it 
to be void as against public policy. Even if a religious restricƟon is likely to be found to be enforceable, 
might the risk of a challenge, a potenƟally public lawsuit, etc. convince some clients to try a different 
approach? For a client that expresses the desire to implement religious restricƟons on the definiƟon of 
descendants, the pracƟƟoner might consider having a comprehensive discussion of the potenƟal 
implicaƟons and provide the client with materials that discusses the risks and concerns of including those 
restricƟons in their planning.   

EmoƟonal ImplicaƟons of Such RestricƟons on the Family 
Apart from the legal issues, what about the emoƟonal implicaƟons of such a clause? Does such a provision 
give the child, grandchild, or other heir the equivalent of a “kick in the pants on the way out the door?” In 
other words, if the client’s true wish is that the descendants or other heirs remain faithful to a parƟcular 
religion, the harshness of a disinheritance may serve to only assure that the disinherited person never 

 
29 Feinberg v. Feinberg (In re Estate of Feinberg), 235 III. 2d 256 (2009). 
30 Shapira v. Union Nat’l Bank 39 Ohio Misc. 28 De Silva 90-D.C. Colombo 2,187 (1974).  
31 The court in Shapira stated, “Basically, the right to receive property by will is a creature of the law, and is not a 
natural right or one guaranteed or protected by either the Ohio or the United States consƟtuƟon.” 
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returns to the faith. The pain and hurt of the disinheritance may end up solidifying what may have only 
been an exploraƟon of different faith opƟons. What might this type of disinheritance do to the family 
relaƟonships among the person affected and other family members? Will the disinherited child be able to 
sustain a relaƟonship with the children who are not disinherited? Will any or all those affected view the 
benefactor’s acƟon in a negaƟve light? Might that adversely influence the observance of those who might 
have otherwise remained faithful to the religion? 

CreaƟng a Religious Purpose Trust 
An alternaƟve approach pracƟƟoners might consider is for the client to create a single trust for all 
heirs/beneficiaries and mandate that the funds in that trust be used for the costs of obtaining a religious 
educaƟon, aƩending religious summer camps, taking relevant religious studies, religious insƟtuƟonal 
membership, religious travel, etc. In other words, this trust could use its assets as a carrot to encourage 
religious observance that the seƩlor desired for their heirs. But this approach may only parƟally address 
the quesƟon. Should the remainder of the estate be used for all the heirs regardless of religious affiliaƟon? 
Is the remainder of the estate put into a separate trust for each heir or one single trust? How are those 
funds to be divided? What are the costs of creaƟng and administering an addiƟonal trust? Who will be 
named trustee of the religious trust? Will that person face pressure and perhaps even harassment by the 
heirs that have moved away from the parƟcular religious path? Would it be helpful if the religious purpose 
trust provisions were part of separate share trusts as opposed to a pot trust benefiƟng all beneficiaries? 

Islamic Estate Planning May Raise Unique Issues on DeterminaƟon of 

Heirs 
The discussion above addressed the determinaƟon of who is a descendant with consideraƟon to religious 
provisions generally. The following discussion will review specific implicaƟons to how a disposiƟve plan 
compliant with Islamic law may involve determinaƟon of who is a descendant.  
 
The Sharia laws of inheritance are somewhat like an intestacy statute. One-third of the decedent’s estate 
may be distributed as the decedent wishes. But the remaining shares of the estate must be distributed as 
mandated under Islamic law. That law is derived generally from the Quran, Chapter 4 verses 11-12.32 The 
inheritance regime under Islamic law creates several potenƟal issues. The residuary inheritance shares 
(i.e., aŌer the one-third discreƟonary share above) is restricted to Muslim heirs. This might raise a quesƟon 
as to the consƟtuƟonality of such a clause. It also raises the difficult task of interpreƟng and applying such 
a restricƟon, as discussed above.  
 
Assuming that such a bequest is not challenged, or if challenged that the court upholds the disposiƟve 
plan, there may remain the need to determine who is in fact Muslim to be able to inherit. Who should 
make that determinaƟon? If there is a disagreement as to the status of a potenƟal heir, a secular court 
may not have the knowledge to handle such a maƩer, and what happens if there are compeƟng expert 
opinions?   
 
Another consideraƟon is that Sharia law prescribes specified shares of the estate to be distributed to 
certain heirs. What happens if those shares will change depending on which heirs are alive at the moment 
of the decedent’s death? So, while a will for a Muslim testator may specify that the disposiƟve provisions 

 
32 Cf. Numbers 27: 1-11 of the King James version of the Bible. Some, who strictly follow the Bible, use revocable 
trusts to avoid the requirements of inheritance set forth in Numbers. 
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shall adhere to Sharia law, the will may specify who those heirs will be at the date of execuƟon. But those 
heirs may change before the testator dies because of changes in the composiƟon of the heirs alive at the 
moment of death. Thus, to implement a Sharia compliant disposiƟve scheme, the plan may need to be 
interpreted and cemented upon a decedent’s death to determine who exactly is enƟtled to inherit and in 
what fracƟons under Sharia law. 

Planning ConsideraƟons for a Sharia Compliant Estate Plan 
It might be helpful for the trust to delineate who the grantor’s living Muslim heirs are at the Ɵme of 
creaƟon and include a mechanism for determining the final shares on the date of death in the event that: 
 

 One or more of such individuals aren’t alive. 

 AddiƟonal Muslim heirs are born to the grantor aŌer the execuƟon of the disposiƟve instrument. 

 There’s a dispute relaƟng to the eligibility of an heir to inherit (e.g., that heir is no longer Muslim).  
 
It may be feasible to limit the involvement of secular courts in these religious issues by using a pour-over 
will and a funded revocable trust that will serve as the primary disposiƟve document. A further step may 
be possible to bolster the proper applicaƟon of Sharia law by requiring issues be resolved by appropriate 
experts in Islamic law, rather than by a secular court.  A special appointment might be made under the 
revocable trust of a person, perhaps referred to as a “Sharia Trust Protector,” who, in a non-fiduciary 
capacity, may be empowered to make the decisions relevant to the applicaƟon of Sharia law.  This person 
might be an expert in Sharia law, such as an independent, unrelated, Muslim aƩorney, Imam, or a panel 
of such experts.  The reason for the suggesƟon that such a role be craŌed (if state law permits) to be in a 
non-fiduciary capacity, is that may serve to eliminate any fiduciary obligaƟon such person might be 
deemed to have with respect to the heirs as specified in the instrument at the Ɵme of execuƟon. If there 
is uncertainty as to how the estate should be divided among Sharia heirs at death, it may be more efficient 
and less prone to issues that might arise if persons not steeped in Sharia law are empowered to make the 
determinaƟons. This determinaƟon can negaƟvely impact or eliminate a potenƟal beneficiary’s 
inheritance share. Therefore, granƟng the Sharia Trust Protector a limited power of appointment over 
estate assets to appoint them in conformity with Sharia law, in a non-fiduciary capacity, may avoid issues 
as to fiduciary duƟes owed to any named beneficiaries. 

LGBTQ+ ConsideraƟons May Affect Who is Deemed a Descendant 
If your client or any member of the client’s family is LGBTQ+, the law and convenƟonal draŌing may not 
adequately address the unique consideraƟons that can arise as to who should be considered a descendant. 
There are esƟmates that indicate 37% of LGBTQ+ couples in America are currently caring for a child. There 
are approximately three million LGBTQ+ Americans that have had a child and as many as six million 
American children and adults that have an LGBTQ+ parent.33  Thus, it may warrant special steps to carry 
out a client’s intended wishes as to who should be considered their “descendants.” For example, how 
might a beneficiary be defined to assure that desired heirs are in fact included, and are not inadvertently 
disinherited? What if a parƟcular heir is designated by name, but thereaŌer undergoes a name and/or 
gender change? Could that result in that heir unintenƟonally being excluded? 
 
As discussed in more detail above, children could be adopted or born through surrogacy. This could result 
in neither the client, nor the client’s spouse, being biologically related to the child.  For example, two 

 
33 See addiƟonal informaƟon and staƟsƟcs at hƩps://williamsinsƟtute.law.ucla.edu/publicaƟons/lgbt-parenƟng-us/ 
(last accessed on Nov. 5, 2023). 
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women are married, and one bears a child using donor sperm. The other spouse contributed no geneƟc 
material to the child, so her parentage may be an issue in terms of defining that child as her descendant 
(depending on state law).34   
 
While an “equitable-parent doctrine” may be recognized by some states, such that a non-biological parent 
might be able to assert rights as a parent in custody and parenƟng Ɵme proceedings, that may not suffice 
to protect the client’s estate planning goals. Further, that legal doctrine might be limited to those who 
were living as a married couple but who could not marry because of legal restricƟons at that Ɵme.35 

AddiƟonal Issues and Concerns Affect the DeterminaƟon of Who Is a Child 
Specifically naming a child in the client’s will and staƟng that the named child is to be treated as the client’s 
child may or may not resolve the issue of the child inheriƟng assets from the client. There is always the 
potenƟal problem that if the will is not revised to reflect the new child or relaƟonship, the intended 
beneficiary could be omiƩed. What if the will or trust is held invalid in a challenge?  
 
Another concern for LGBTQ+ clients is how divorce affects their estate planning if documents are not 
updated before their death. A case in Michigan, In re of Grablick,36 addressed the effect on a stepchild 
when her stepfather, who had not adopted her, died. The stepchild’s mother married stepfather in the 
1990s. Stepchild was treated as the daughter of stepfather in estate planning documents created in 2005. 
Mother and stepfather divorced in 2019 and stepfather died several months later, without updaƟng 
documents. Stepchild sued to assert her right as a child of the stepfather due to wording in the 2005 
documents. The court determined under Michigan law that relaƟves of a divorced spouse, unless those 
relaƟves are also biologically related to the decedent, are considered as pre-deceasing the decedent, 
effecƟvely disinheriƟng them.37 While this case did not involve an LGBTQ+ couple, the decision could affect 
them. Consider the example of the two married women above, where one spouse has no biological 
relaƟon to their child. If they were to divorce, and the non-biologically related spouse did not update her 
estate planning documents, it is possible that she would inadvertently disinherit her own child. 
 
Taxes may present another issue. For example, for a couple who resides in a state with an inheritance tax, 
if the child is not deemed a child under state law, any bequests to that child, even if preserved by an 
express provision, may be subject to state inheritance tax. Had the child qualified as a child under state 

 
34 New Jersey, for example, defines “child” in NJ Rev Stat § 3B:1-1 (2022) as “’Child’ means any individual, including 
a natural or adopted child, enƟtled to take by intestate succession from the parent whose relaƟonship is involved 
and excludes any individual who is only a stepchild, a resource family child, a grandchild or any more remote 
descendant… [emphasis added].” Therefore, a same-sex spouse with no biological relaƟon to the child, unless that 
spouse has formally adopted the child under NJ law, they may not be considered that spouse’s child for purposes of 
the statutory definiƟon. 
35 For example, Michigan Supreme Court recently found “A person seeking custody who demonstrates by a 
preponderance of the evidence that the parƟes would have married before the child’s concepƟon or birth but for 
Michigan’s unconsƟtuƟonal marriage ban is enƟtled to make their case for equitable parenthood to seek custody.” 
Pueblo v. Haas, Docket No. 164046, Decided July 24, 2023. 
hƩps://www.courts.michigan.gov/4a1846/siteassets/case-documents/opinions-orders/msc-term-opinions-
(manually-curated)/22-23/pueblo-op.pdf (last accessed on Nov. 5, 2023). 
36 Banaszak v. Grablick (In re Tr. of Grablick), Nos. 353951, 353955, 2021 Mich. App. LEXIS 7032 (Ct. App. Dec. 16, 
2021). 
37 For a more detailed analysis of the case, see “In re Joseph & Sally Grablick Trust: An Ounce of PrevenƟon is Worth 
a Pound of Cure,” by Sandra D. Glazier, Esq., Leimberg InformaƟon Services Estate Planning NewsleƩer No. 2931 
(Jan. 10, 2022). 
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law they may have been a beneficiary not subject to inheritance tax. But if they do not qualify, they may 
be subject to the highest inheritance tax rates. 
 
Guardianship of a minor child may also be considered when planning for LGBTQ+ clients. It is only due to 
the United States Supreme Court decision in Pavan V. Smith38 decided in 2017 that states are required to 
include a non-biologically related spouse on a birth cerƟficate for a child born during a same-sex marriage. 
Before that decision, state law could prevent a non-biological parent from being listed on a birth 
cerƟficate. For same-sex couples that had children before 2017, the children’s birth cerƟficates may not 
include both spouses, which could potenƟally affect parental status. Consider the example of the two 
married women above. If the spouse with the biological connecƟon to the child is disabled and unable to 
care for their child, does the spouse who is not legally considered the child’s parent have a basis for being 
the child’s guardian? If the child’s legal grandparents (e.g., the parents of the biological mother of the 
child) were to assert guardianship over the child, would the court respect the parenthood of the spouse 
without a biological connecƟon to the child? These issues are dependent on state law, and pracƟƟoners 
may wish to be cognizant of these concerns when represenƟng LGBTQ+ clients. 
 
One simple suggesƟon for defining descendants that addresses the issues discussed so far with ART, 

Nonmarital Children, AdopƟon, and LGBTQ+ consideraƟons in defining descendants is to add language to 

the definiƟon of descendant that clarifies that a fiduciary can rely on a birth cerƟficate to determine 

parentage. A parent must affirmaƟvely consent to be idenƟfied on a birth cerƟficate since it requires their 

signature. That said, there could be fraud or a situaƟon where a presumed parent who iniƟally agrees to 

be on the birth cerƟficate later learns they were not the baby’s biological parent and wants to not be 

treated as the parent for legal purposes. 

 Sample language to consider: 

“A parent listed on an individual’s most recent official birth cerƟficate shall be the presumed parent of 
the individual without further inquiry. Such presumpƟon can be rebuƩable only by such idenƟfied 
parent.” OR "A trustee may rely on a properly authenƟcated birth cerƟficate as proof of parentage 
without any duty to seek further inquiry or evidence." 

AdopƟon SomeƟmes Provides a SoluƟon 
The quesƟon of whether a parƟcular individual is treated as a client’s child may be resolved if that 
individual could be and is legally adopted. But it will sƟll require that an adopted child fall within the 
definiƟon of “child” under the governing will or trust.  In some cases, it may not be feasible for legal or 
other reasons for the child to be legally  adopted. The discriminaƟon and other challenges that the LGBTQ+ 
individual may have in adopƟng a child may also be an impediment to this step. 
 
In some instances, state law might provide a simpler soluƟon in the form of a confirmatory adopƟon 
proceeding.39 That may require less cost and steps than a general adopƟon proceeding. Since that process 
might suffice to corroborate the parentage of the spouse who did not contribute geneƟc material and did 
not bear the child, taking such acƟon may be advisable and may assist in obtaining the desired inheritance 
and avoidance of an undesired inheritance tax. 

 
38 Pavan v. Smith, 137 S.Ct. 2075 (2017). 
39 For example, New Jersey law S3528/A5396 was enacted on January 13, 2020, which provided a streamlined 
confirmatory adopƟon process for couples where one spouse does not have a biological connecƟon to the child. 
hƩps://www.billtrack50.com/BillDetail/1094459.  
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Should The Trustee Be Given the Power to Add Beneficiaries?  
Given the risks, uncertainƟes and challenges that may face clients and their fiduciaries in determining 
descendants, pracƟƟoners may consider implemenƟng further steps in the client’s documents to endeavor 
to address these issues. One approach might be to grant authority to a trustee (or specifically an 
independent trustee) to add to the class of children or beneficiaries anyone with whom the individual may 
have had a parent-child or similar relaƟonship even though, technically, not a biological or legal child of 
the testator.  
 
While that approach could work, it would present some significant issues. The individual acƟng as a trustee 
has a fiduciary duty to the beneficiaries named in the instrument. If the trustee adds an addiƟonal person 
that they believe the seƩlor or testator viewed as a “child” to the class of beneficiaries, they may be argued 
to have violated their fiduciary duty and duty of loyalty to the named beneficiaries. That argument may 
foment liƟgaƟon even if it was expressly provided in the instrument that a trustee who exercises such 
authority shall not be deemed to have violated any fiduciary duty.  Put another way, if the trustee "in their 
sole discreƟon" was merely tasked with determining who is and isn't a descendant as defined under the 
instrument that would be different than empowering them to add or remove beneficiaries. That is already 
the job of the trustee, and certainly from Ɵme to Ɵme a trustee is confronted a biological descendant who 
emerges aŌer learning their true parentage (e.g., because of a DNA test). As discussed earlier, one might 
also consider whether providing an individual with the right to enlarge the class of persons considered to 
be descendants) through the non-fiduciary exercise of a power of appointment might provide a viable 
soluƟon. 

Might a Name or Gender Change Disinherit an Intended Descendant? 
Another category of issues may arise with beneficiaries if a named beneficiary changes their name or 
gender. Might a name or gender change inadvertently result in that individual being omiƩed as a 
beneficiary? For example, consider a beneficiary who changes their name from “John Doe” to “Jane Doe.” 
Will a client’s bequest of “My gold Rolex to John Doe” now lapse because there is no John Doe? What if 
the client’s oldest son has gender confirmaƟon surgery and transiƟons to female. What will the impact be 
if the client had a bequest that was phrased as: “I bequeath my diamond cufflinks to my oldest son.” Will 
this lapse or would another child claim the diamond cufflinks?  PracƟƟoners may want to consider how 
they can help testators avoid ambiguity and family strife in these situaƟons.  
 
The simplest and clearest soluƟon to the above issues is to endeavor to draŌ to contemplate these 
potenƟal changes. Consider the following provision, “My gold Rolex to John Doe. [list other tangible 
property and specific bequests]. I recognize in making these bequests that should any beneficiary indicated 
above change their name that the bequest is intended to conƟnue to such person.” Will that suffice for a 
name change? It would seem so. Would that suffice through a gender transiƟon? It would also seem so, 
even without specifying it. For a client that is aware that a named beneficiary may transiƟon the 
pracƟƟoner could include language that is even more specific: “…I recognize in making these bequests that 
should any beneficiary indicated change their name, or gender, that the bequest is intended to conƟnue to 
such person.”   
 
The above bequest can be phrased differently if the client wishes. For example, “I bequeath my diamond 
cufflinks to my oldest child assigned male at birth, i.e., my cisgender son.” However, this provision could 
be problemaƟc. If the client’s oldest son transiƟons, will that child sƟll inherit the intended property? The 
bequest may be vague on that point. The preceding bequest might assure that the oldest child who was 
born male and remains male at the Ɵme of the testator’s death might inherit the diamond cufflinks. But is 
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that the client’s intent? Might clients prefer to have the child named inherit the diamond cufflinks 
regardless of a later name or gender transiƟon? For a client that wants to make certain gender specific 
giŌs, the pracƟƟoner may consider having a discussion exploring the intent of the giŌ with the testator. 
The pracƟƟoner may also want to discuss with the client the preparaƟon of a leƩer of instrucƟon, in which 
the client can discuss their desires and reasoning for providing certain property to beneficiaries, providing 
context for their designated recipients.40  
 
The soluƟons illustrated above are fraught with pracƟcal issues: 
 

1. Clients almost universally delay amending and restaƟng documents, and their intended bequest 
could be challenged, misdirected or lapse because of an old document not addressing these 
circumstances.  

2. What if the client’s child has not communicated these personal maƩers to the client? 
3. If the language used is vague, the language itself may create an interpreƟve issue. 
4. If the child transiƟons and is uncomfortable with the use of their former name (dead name) will 

the mere bequest in the will create discomfort or worse? In such cases, using a pour over will that 
does not list family members, which pours into a revocable trust that contains the disposiƟve 
provisions, may be preferable. While the will may be a public record document when filed for 
probate, if there is no liƟgaƟon or other event that requires a filing or disclosure of the revocable 
trust, the trust may remain private. This may be a beƩer default approach for many clients. 

Might Clients Wish the Opposite? 
The above discussion presumes that the client wished to conƟnue to benefit a parƟcular beneficiary 
despite that beneficiary transiƟoning. But for some clients, that may not be their actual feelings in this 
regard. Consider a client with a devout religious background, who would choose instead to intenƟonally 
disinherit a child that transiƟons. If that is the case, it would be helpful for the governing legal documents 
to be clear in what is intended, as clarity of intent may help to avoid liƟgaƟon over the disposiƟve plan. 
Specificity in draŌing is also important to avoid claims of discriminaƟon of a class that may violate public 
policy.41 
 

 
40 For addiƟonal discussion regarding leƩers of instrucƟon, see “LeƩer Of InstrucƟon: Roadmap To Take This 
Important Estate Planning Step,” by MarƟn Shenkman, posted on Forbes.com June 18, 2023 
hƩps://www.forbes.com/sites/marƟnshenkman/2023/06/18/leƩer-of-instrucƟon-roadmap-to-take-this-important-
estate-planning-step/?sh=4050d338408b (last accessed on Nov. 5, 2023). 
41 See, e.g., Todd v. Hilliard Lyons Tr. Co., 633 S.W.3d 342, 348 (Ky. Ct. App. 2021) in which the Appellate Court 
nullified a trust provision excluding “any person adopted by another person, the issue of any person adopted by 
another person, or the ancestors of any persons so adopted by another person” on public policy grounds. The 
Court acknowledged that a person has a right to disinherit otherwise legal descendants; however, to exclude all 
persons who are adopted (and their descendants and ancestors) in this way was not only against public policy, but 
also impractical to enforce. 
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Consider Naming a Special Trust Protector to Address Issues with Defining 

Descendants 
Rather than relying on the sole discreƟon of the trustee which potenƟally puts the trustee in a difficult 
posiƟon as a fiduciary, there is another approach that might warrant consideraƟon for clients who does, 
or might in the future, face these consideraƟons. The main disposiƟve document, e.g., a revocable trust 
or irrevocable trust, could permit a Trust Protector or Special Trust Protector to address the types of issues 
noted above in this arƟcle. If not being given to a Trust Protector with broader powers, the role could be 
given a name such as “Descendants Trust Protector” or some other name. This posiƟon may be a type of 
trust protector empowered to address the issues described earlier. In that way, if sufficient powers are 
provided to this individual, they could make the decisions without the need for court involvement and the 
negaƟve publicity, cost and animosity that might trigger. In many situaƟons, the concerns may not be 
known at the Ɵme the document is draŌed, and it may be prudent to add provisions allowing flexibility in 
managing and addressing issues that may arise in the future.  
 
Who might be named in this role of Special Trust Protector? Perhaps a family friend understanding of the 
issues involved and who has a relaƟonship with the individuals who may be affected could be named. For 
pracƟƟoners that are comfortable taking on such a role, as they draŌed the documents and are inƟmately 
familiar with the client’s wishes, the pracƟƟoner could consider being named. If the aƩorney or the firm 
is nominated, it could be helpful to address potenƟal conflict of interest issues that this may implicate. 
 
This power would be analogous, in some respects, to the power given to an individual in a hybrid-domesƟc 
asset protecƟon trust to appoint addiƟonal beneficiaries (although the uncertainƟes of adding the seƩlor 
in a hybrid DAPT are not relevant to this applicaƟon of the concept).  
 
Another power that the testator might consider giving to the Special Trust Protector is a power to direct 
distribuƟons to beneficiaries for medical expenses (including transiƟon expenses), adopƟon, family 
planning and other costs that a trustee may not believe are covered under the terms of the governing 
instrument if it is limited to an ascertainable standard. 

The Special Trust Protector Should Serve in a Non-Fiduciary Capacity 
The person or enƟty serving in this capacity as Special Trust Protector should be designated in the legal 
document as serving in a non-fiduciary capacity. The raƟonale for a non-fiduciary capacity is that the 
Special Trust Protector may have to add a beneficiary to the plan (e.g., an individual considered to be a 
child by a family member who did not meet the formal legal requirements as an heir or "descendant" 
under the governing instruments; a non-adopted child who’s clearly an intended beneficiary, etc.), or 
salvage a situaƟon where a person who was perhaps intended to be a beneficiary but who lost that status 
because of a name change or transiƟon under the terms of the governing documents or state law. If the 
Special Trust Protector is designated as serving (or required by state law to serve) in a fiduciary capacity 
those acƟons may violate the Special Trust Protector’s fiduciary duƟes, duty of loyalty due other 
beneficiaries, etc. Whether that can be done will depend on state law. If the state where the trust is 
administered mandates that a trust protector serves only in a fiduciary capacity, then it may be worthwhile 
to discuss with the client creaƟng the trust in a different jurisdicƟon. That may be feasible, but pracƟƟoners 
should consider discussing the implicaƟons and costs with the client, as establishing a trust in a different 
jurisdicƟon might require or at least suggest that a co-trustee in that jurisdicƟon be named and an account 
may be worth seƫng up for the trust in that jurisdicƟon, etc.  
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It may not be possible, under the law of some jurisdicƟons, to name a Special Trust Director to act in a 
non-fiduciary capacity. The Special Trust Protector may be considered a trust director within the meaning 
of the Uniform Directed Trust Act or an individual with the power to direct the trustee under former 
SecƟon 808 of the Uniform Trust Code.  If the governing jurisdicƟon has adopted a version of one or both 
of those acts, the applicable statutory law may provide that the Special Trust Director, if considered a trust 
director, acts in a fiduciary capacity. In some jurisdicƟons, a statutory default to fiduciary status may be 
imposed. Some jurisdicƟons may permit such a default to be overridden by the terms of the governing 
instrument. In any case, it’s important to know a governing jurisdicƟon’s applicable law on this subject and 
to understand that provisions that are deemed to be administraƟve (as opposed to substanƟve) may 
ulƟmately be governed by the jurisdicƟon where a trust is administered as opposed to where the seƩlor 
resided. If there remains uncertainty as to whether the Special Trust Protector can serve in a non-fiduciary 
capacity, consider incorporaƟng a pour-over provision to an irrevocable trust sitused in a jurisdicƟon that 
permits a trust director to serve in a non-fiduciary capacity and have that instrument contain the primary 
disposiƟve provisions. That trust may be nominally funded during the seƩlor’s lifeƟme, so that if the seƩlor 
changes their mind, the instrument containing the pour over provision might be changed to a different 
instrument with different disposiƟve provisions.  

Including A Special Trust Director or Protector in Estate Planning 

Documents 
As explained in the introducƟon, the quesƟons of who is to be included as an heir or beneficiary are 
complicated, evolving and can raise considerable uncertainƟes. Medicine and scienƟfic knowledge 
conƟnue to evolve. The overlay of changing family structure and religious beliefs based on very different 
values may all have an impact. While pracƟƟoners might be able to draŌ provisions in documents to 
address these concerns, the pracƟcal reality is that it is likely impossible for a pracƟƟoner to contemplate 
all the future changes in society, medicine, values and more. For some clients, consideraƟon of a special 
trust protector charged with making these decisions when uncertainty arises from the provisions craŌed 
to carry out the client’s wishes (and provide a framework for the trust protector) may be helpful. Since 
this is a novel concept, pracƟƟoners should proceed with cauƟon and carefully consider how broad the 
powers granted to this person might be. PracƟƟoners may also wish to communicate with the client the 
uncertainty under the law for this planning, and how any powers provided in documents are not supported 
by case law and may be determined by courts later to be invalid. 

Sample Clause 
The following is sample language for pracƟƟoners to consider in implemenƟng a Special Trust Director 
provision. 
   
Appointment of Special Trust Director to Clarify Heirs and Beneficiaries 
 
The person, and any successors, appointed hereunder, shall be referred to as the “Special Trust Director.” 
 
The iniƟal Special Trust Director shall be *Name, who resides at *Address OR the Law firm of *Name of 
Firm and its successors and assigns (and such firm may designate a partner to act specifically on behalf 
of such firm in this capacity). 
 
If the iniƟal Special Trust Director is unable or unwilling to serve, then the first person of the following 
who is able and willing to serve, shall so serve: 
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*Name, *Address. 
*Name, *Address. 
 
If no person of the forgoing is able and willing to serve then the Trustee and eldest beneficiary [or other 
named persons], shall have the authority to designate a successor Special Trust Director. The designaƟon 
of a successor Special Trust Director shall be determined by unanimous agreement of such persons. 
 
The Special Trust Director shall have the following powers [These need to be modified and revised to 
address clients concerns and issues that might be anƟcipated]: 
 

1. The power to clarify or modify who is deemed to be a child born of a parƟcular marriage for 
purposes of establishing a beneficiary hereunder. 

2. The power to interpret when an individual born using Assisted ReproducƟve Technologies is or 
is not to be deemed a child of a person who is subsumed under the definiƟon of “child,” “issue” 
or “descendant” under this Trust Agreement. 

3. The power to lengthen or shorten the period of Ɵme following a death that person 
posthumously conceived using the geneƟc material from a deceased individual may be  
subsumed under the definiƟon of “child,” “issue” or “descendant” under this Trust Agreement. 

4. The power to clarify or confirm the religious status of any person named in this Trust Agreement, 
if same is relevant to the disposiƟve plan contained in this instrument. 

5. The power to clarify or correct the name of any person named in this Trust Agreement, whether 
due to name change or other reason. This power shall include the clarificaƟon or correcƟon of 
any name for any beneficiary or other person named in an instrument, including powerholders, 
fiduciaries, and persons designated to act in non-fiduciary capaciƟes.  

6. The power to correct or otherwise change any references to gender in this Trust Agreement to 
avoid any beneficiary from being excluded or otherwise having a beneficial interest changed. 
This power shall include the power to correct or otherwise change any references to gender for 
any powerholders, fiduciaries, and persons designated to act in non-fiduciary capaciƟes, if 
necessary or advisable in the Special Trust Director’s discreƟon, to avoid having such person 
prevented from so serving. 

7. The power to create a separate instrument confirming the current name or gender of any 
beneficiary, fiduciary or powerholder hereunder for the above purposes. 

8. The Special Trust Director shall have the authority to direct the Trustee to decant this Trust into 
a new Trust with administraƟve changes deemed necessary by the Special Trust Director to carry 
out the seƩlor’s wishes considering current circumstances, with the use of only the names the 
Special Trust Director indicates and expressly excluding any names of such persons as specified. 
[Note that the preceding sentence is very broad and only should be used with cauƟon, and 
perhaps must be modified to reflect the clients concerns in  parƟcular areas].  

9. The power to direct the Trustee to make a distribuƟon to or for any beneficiary or potenƟal 
beneficiary for any of the following:  

a. AdopƟon proceedings even if the result of same is to add the adopted person as a 
beneficiary hereunder. [Note this provision may be limited to adopƟons before the 
proposed adoptee reaches a certain age. The use of the age of 18 may be too restricƟve 
as adopƟon is intended for a person who could not be adopted before majority because 
a parent’s rights could not be terminated. In those instances, the seƩlor might prefer 
using before the adoptee has aƩained the age of 22.] 
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b. For religious conversion proceedings even if the result of same is to add the person who 
underwent conversion as a beneficiary hereunder. 

c. Medical and related expenses including, but not limited to, mental or physical care, 
gender confirmaƟon surgery, related procedures, cosmeƟc or reconstrucƟve surgery, 
counseling, medicaƟons, and family planning, including, by way of example, ferƟlity 
treatments, adopƟon, and surrogacy costs and related legal fees and travel costs. 

10. The power to direct, in a signed, acknowledged instrument, that a specifically idenƟfied person, 
other than the Special Trust Director, the Special Trust Director's estate, a creditor of the Special 
Trust Director or of the Special Trust Director's estate, or any person related or subordinate to 
the Special Trust Director within the meaning of Code Sec. 672(c), shall be included in the 
definiƟon of "descendants" for purposes of this Trust Agreement.  Any such direcƟon shall apply 
prospecƟvely, beginning on the date such signed, acknowledged instrument is delivered to the 
Trustee. [This is a very broad power and should be carefully evaluated]. 

11. To the extent not prohibited by applicable law, the Special Trust Director shall not be treated as 
acƟng under a fiduciary duty, shall not be required to exercise the powers granted to the Special 
Trust Director hereunder, and shall have no duty to monitor the acƟons of any Trustee acƟng 
hereunder.  However, the Special Trust Director must act in good faith and in accordance with 
the intent of the [seƩlor/testator] expressed herein.   

 
The Special Trust Director may: 
 

1. Engage the services of consultants, aƩorneys, and advisors to advise or assist in the 
performance of the Special Trust Director’s duƟes and may act on the recommendaƟons of 
the persons or enƟƟes employed, with or without independent invesƟgaƟon. 

2. Reasonably compensate an individual or enƟty employed to assist or advise the Special 
Trust Director, regardless of any other relaƟonship exisƟng between the individual or enƟty 
and the Special Trust Director. 

3. Direct the trustee to pay the usual compensaƟon for services contracted under this secƟon 
out of trust income or principal as the Special Trust Director deems advisable.  The Special 
Trust Director may direct payment of compensaƟon to an individual or enƟty employed to 
assist or advise the Special Trust Director without diminishing the compensaƟon to which 
the Special Trust Director is enƟtled under this instrument.  A Special Trust Director who is 
a partner, stockholder, officer, director, or corporate affiliate in any enƟty employed to assist 
or advise the Special Trust Director may nonetheless receive the Special Trust Director’s 
share of the compensaƟon paid to the enƟty. 
 

The Special Trust Director must be either (i) a ciƟzen of the United States then residing (and having a 
bona fide tax base and residence) in the United States, or (ii) a corporaƟon which is created or organized 
under the laws of the United States or under the laws of any state of the United States or the District of 
Columbia and which is qualified as a domesƟc corporaƟon under the Code.  Notwithstanding anything 
to the contrary in this Trust instrument, the Special Trust Director shall not be (i) the SeƩlor or SeƩlor’s 
spouse; (ii) any then acƟng trustee; (iii) any current or conƟngent beneficiary of a trust under this 
instrument; or (iv) anyone subordinate or related to the SeƩlor or any beneficiary within the meaning 
of Code SecƟon 672(c). 
 
AnƟcipated Hiatus in Appointment 
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Because it is contemplated that the need for a Special Trust Director’s input may not be ongoing in 
nature or apply to all periods during which a Trust is administered under this instrument, a Special Trust 
Director may resign (creaƟng a hiatus in its responsibiliƟes) and subsequently be requested to again act 
as a Special Trust Director later in the administraƟon of a Trust created under this instrument. Therefore, 
during such hiatus and/or following the Special Trust Director’s resignaƟon, the provisions of this ArƟcle 
with regard to the Special Trust Director’s responsibiliƟes and liabiliƟes shall conƟnue in force only to 
the extent applicable. 
 
The Special Trust Director shall be compensated as follows [add here]. 

Conclusion 
As the above discussion and sample clauses illustrate, the interplay of modern medical technology and 

determining who will be considered a descendant to inherit under a client’s will or trusts is incredibly 

complex and there is a myriad of uncertainƟes. Further, those complexiƟes and uncertainƟes will only 

grow as medical science advances. PracƟƟoners will need to consider how they wish to approach these 

discussions with a client. In how much detail will a client be comfortable addressing these consideraƟons?  

What costs will having these complex discussions with a client add to compleƟng their estate plan? Will a 

client be willing to accept the addiƟonal cost the detailed discussions and thoughƞul draŌing will require? 

What might be done with exisƟng trusts that have not addressed the circumstances that might arise? 

While this is a challenging area that is consistently evolving, pracƟƟoners who successfully navigate these 

issues will provide the client with a thoughƞul, tailored estate plan that may have a beƩer chance of 

achieving their client’s goals. 

   

HOPE THIS HELPS YOU HELP OTHERS MAKE A POSITIVE 
DIFFERENCE! 

  

Martin M. Shenkman 

Jonathan G. Blattmachr 

Sandra D. Glazier 

Kim Kamin 
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