ESTATE PLANNING FOR THE MODERN 21°T CENTURY FAMILY
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INTRODUCTION

Modern families take many forms, and estate plan-
ning professionals must advise them all. This outline
describes some of the distinct issues faced by a mod-
ern family. Given the wide range of configurations of
the modern family, there may be more considerations
than one may realize.

Under the 2017 tax act (Pub. L. No. 115-97), federal gift,
estate and generation-skipping transfer tax exemp-
tions almost doubled in 2018. Prior to these increased
exemptions, only approximately 0.2 percent of dece-
dents’ estates were subject to estate tax.! With the cur-
rent exemption levels ($11.4 million in 2019) as indexed
for inflation, along with split gifts and portability, so
that couples who engage in appropriate planning can
double that amount, we expect fewer than 0.1 percent
of estates to be in a position to be concerned about
federal transfer taxes.2

Regardless of the changes in the transfer tax laws, much
estate planning will not be impacted. There is a plethora
of reasons why estate planning is still necessary such as:

Loss of Capacity

Without a plan, if a client becomes incapacitated
and unable to manage his or her affairs, a court
will select the person to manage the client’s
finances and medical decisions. With a plan, the
party who fills that role has already been identi-
fied and authorized so that court involvement can
be avoided.

End of Life Decisions

Without a plan, there may be no documentation
regarding a client’s wishes regarding life-sustain-
ing treatment and comfort care. With a plan, cli-
ents have an opportunity to express their wishes
and inform family members of their preferences.
In some cases, mandating that health care pro-
viders do not resuscitate or refuse to administer
life-prolonging treatment may be desired by the
client to avoid family members from having to
make decisions or implement the client’s wishes
in that regard.
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Minor Children

Without a plan, a court must determine who will
raise minor children if neither parent is alive. With
a plan, the surviving parent can nominate (and in
some states can determine without court inter-
vention) the guardian(s) of his or her choice to take
care of and handle the finances for minor children.

Avoiding Intestacy

Without a plan, assets pass to heirs according to
state laws of intestacy. Intestacy rules vary by state
and are the default for those who die without a
plan. Family members (@and perhaps not the ones
the client would choose) receive a deceased cli-
ent’s assets outright, without benefit of trust pro-
tection. With a plan, the client—not the state—
makes decisions concerning who inherits which
assets, along with how and when the designated
recipients receive those assets.

Avoiding Probate

Without a plan, assets in the decedent’s name
owned outright go through probate (subject to
some small estate transfer exceptions in some
states usually for amounts typically not exceeding
$100,000). Probate can be an expensive, public
and time-consuming process. It usually gives cred-
itors an easy forum for filing claims. Waiting for a
personal representative to be appointed through
probate can delay the timely administration of
assets. Although many states boast that probate
is not cumbersome in their state, it is still desirable
for planners to help clients avoid being forced to
go through probate.

Privacy

As referenced above, clients who die without
a plan or with a plan that hasn't made an effort
to protect their privacy may subject their family
to undue public scrutiny. With careful planning,
including transfer-on-death and/or trust planning,
clients’ privacy can be protected.

Blended Families

Without a plan, children from multiple relation-
ships may not be treated as intended and the inter-
ests of surviving spouses may be in direct conflict
with those children. With a plan, the creator of the

estate plan determines what goes to the current
spouse, if any, and what goes to any children from
current and prior relationships.

Special Needs Planning

Without a plan, recipients with special needs risk
being disqualified from receiving Medicaid or SSI
benefits and may have to use an inheritance to
pay for care. With a plan, a trust can be created
that should enable recipients to remain eligible for
government benefits while using the trust assets
to pay for non-covered expenses.

Keeping Assets in the Family

Without a plan, upon an adult child’s death, that
adult child’s surviving spouse could receive the
child's inherited assets if the child predeceases that
spouse. If the child divorces the current spouse, a
significant portion of the inherited assets could go
to the spouse. With a plan, a trust can be created
to help ensure that assets will stay in the family
and, for example, pass to grandchildren or more
remote descendants instead.

Retirement Accounts

Without a plan, the beneficiary of any IRAs, or
other retirement account funds, may not reflect
the client’s current wishes and may result in bur-
densome tax consequences for the heirs, particu-
larly if the probate estate is the default beneficiary.
With a plan, a designated beneficiary reflecting
the client’s wishes can be selected.

Digital Information and Assets

Without a plan, the family may not be able to
access the decedent’s online photo albums, music
files, email accounts, financial accounts, social
media accounts, websites, blogs, online subscrip-
tions, online memberships and domain names.
With a plan, the governing instrument can specify
who is to manage or inherit such assets, or alter-
natively, direct that such assets be deleted, termi-
nated, or closed after death.

Business Ownership

Without a plan, a business owner may not be able
to control who runs the business at the owner’s
death, thus risking both a reduction in value and
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loss of control of the business for the family. With
a plan, the business owner chooses who will own
and control the business after the owner dies.

Minimizing Family Discord

Without a plan, there is a greater risk that the cli-
ent’s wishes will not be well documented and
that survivors will have conflict over the adminis-
tration of the estate and remaining assets. With a
well-conceived, well-communicated, and well-ex-
ecuted plan, a client can manage expectations,
reduce legal conflicts, and put in place mecha-
nisms for dispute resolution prior to litigation.

Creditor Protection

Without a plan, assets have no protection from
creditors. With a plan, it is possible to engage in
asset protection, avoid probate, and take other
reasonable steps to prevent creditors (including
frivolous claims and/or divorcing spouses) from
taking assets that could be retained instead in
carefully structured trusts for the original owner
or intended beneficiaries.

Philanthropy

State intestacy statutes do not include charitable
beneficiaries. With a plan, clients can choose to
support the causes they care about at death.?

Values Legacy

Without a plan, there may be no written record of
the clients’ values, wishes and intentions for how
descendants should conduct themselves. With
a plan, clients can be given the opportunity to
document their values and wishes for their family
members.

As indicated by the considerations above, planning is
still essential regardless of the tax considerations. More-
over, all such planning must account for the changing
nature and composition of families in the 21st century,
and developments in the laws, social norms, and sci-
ence and technology.

At a minimum, the following situational variables and
issues should be considered in planning for mod-
ern families in particular: (1) single clients; (2) divorce;
(3) blended families; (4) same-sex married couples;
(5) multinational couples; (6) unmarried couples; (7)

polyamorous relationships; (8) special needs; (9) trans-
gender clients and family members; (10) adoption; (11)
nonmarital children; (12) assisted reproductive tech-
nologies; (13) longer lifespans in retirement; (14) longer
lifespans and fading capacity; (15) cryonics and cloning;
(16) digital assets and cryptocurrencies; (17) intellectual
property; (18) pets; and (19) modern philanthropy.

Each of the above topics will be considered at a high
level herein to flag a few of the basic considerations.
Then the outline describes how to draft for flexibility
in estate planning for all modern families.

CONSIDERATIONS FOR MODERN FAMILIES
Single Clients

Years of declining marriage rates and changes in fam-
ily structure have created a new subset within Ameri-
can society—the never married or single by choice. In
1950, 22 percent of American adults were single, while
in 2012 that number was almost 50 percent.* Approxi-
mately one in seven adults lives alone. Single persons
may be widowed, divorced, cohabiting, against the
institution of marriage, or simply still searching. There
are roughly 109 million unmarried adults in America.®
Traditional nuclear families with two married heter-
osexual parents have now become the minority in
American modern families.®

According to the Pew Research Center, 20 percent of
adults over 25 years old in 2012 had never been mar-
ried, a figure that had risen from 9 percent in 1960. Mul-
tiple factors have contributed to the rising number of
unmarried people. Adults are generally marrying later
in life, and many choose to cohabit and raise children
outside of a formal marriage. Shifting public attitudes,
the struggling economy, and changing demographic
patterns have also influenced the rise in the number of
never-married adults. ’

The number of single parents by choice is also a
“booming” phenomenon, especially single mothers
who have chosen to adopt or utilize donor sperm.®
The rise of single motherhood is the driving and larg-
est influence on this trend. These patterns vary by
socioeconomic class. The nonmarital birth rate for
Caucasian college-educated women is under 10 per-
cent. By contrast, nearly 70 percent of children born to
parents with a high-school education or less live in a
single-parent household.?

ESTATE PLANNING FOR THE MODERN 21°TCENTURY FAMILY (PART 1) | 15



Although estate planning often focuses on married
couples, given the trends described above, there is
understandably an increasing need to plan for single
clients and focus on their distinct needs. For married
couples, there is an expectation that the surviving
partner will receive and manage assets if something
happens to one of them. But unless there is planning,
it is not clear whom a single client would choose to
handle such affairs. In the absence of planning, a single
person’s estate will pass to children (if any), otherwise
to any living parents or siblings, otherwise to more dis-
tant relatives through traditional rules of intestacy.

For single clients, it is imperative to ensure that the
client has designated the appropriate beneficiaries for
retirement accounts and life insurance policies. Events
such as marriage or divorce, death of a named benefi-
ciary, or birth of a child/children, merit revising any such
retirement plans. This applies to single clients who are
divorced even when their state has in place revocation
upon divorce statutes that would remove a former
spouse.'® In addition, state statutes do not affect bene-
ficiary designations under retirement accounts that are
subject to the Employee Retirement Income Security
Act (ERISA)."

Lawyers, accountants, bank trust officers, and other
advisors are equipped to handle legal and financial
tasks, but sensitive medical decisions are typically
best reserved for relatives or close friends. If relatives
live far away, single clients may want to consider using
advance medical directives to give powers to trusted
friends who live nearby.

Although single clients cannot take advantage of
interspousal tax-free transfers or gift-splitting, many
tax planning strategies are available. Single clients
can take advantage of the lifetime estate and gift tax
exemption and the gift tax annual exclusion, and they
can make unlimited gifts for education and medical
expenses. Single persons often use the gift tax annual
exclusion to benefit a significant other, children, nieces,
nephews, and other relatives. The lifetime gift tax
exemption can also help single clients who want to
transfer assets during their lifetimes in order to exclude
the appreciation on those assets from their estates at
death.”

Because single client plans often have less stability in
naming fiduciaries and beneficiaries, they—-particu-
larly those who do not have children—should consider

reviewing their decisions and estate planning docu-
ments much more frequently than their coupled peers.

Divorce

Divorce is an inevitable aspect of the estate planner’s
work in planning for the modern family. Studies show
that 40 percent to 50 percent of first marriages in the
United States end in divorce.

Accordingly, estate planners should help clients
plan for the contingency of divorce and ensure that
divorced clients understand their options. Although
couples in second marriages may consider a prenup-
tial agreement, an increasing number of couples in first
marriages are doing so as well.® Such agreements can
keep assets separate during the marriage and ensure
waiver of any elective share rights. At divorce, the
Uniform Probate Code provides for revocation upon
divorce of any provisions in favor of the ex-spouse in
a will or through non-probate assets beneficiary desig-
nations." Most states have adopted this presumption
that divorce revokes any bequests to a former spouse
in a will that predates the divorce. An increasing num-
ber apply this to life insurance, retirement plans, and
transfer-on-death account beneficiary designations.

Trusts are a useful planning tool, prior to divorce, for
many reasons, including permitting the settlor con-
trol over assets being transferred, providing financial
security for trust beneficiaries, minimizing the need for
future contact between divorcing parties, and poten-
tial tax benefits to transfers in trusts from an income
tax and/or transfer tax perspective. The following trusts
may be particularly useful in the context of divorce: (1)
Alimony Trusts; (2) Child Support Trusts; (3) Irrevocable
Life Insurance Trusts (ILITs); (4) Special Needs Trusts;
and (5) Special Securities Trusts.

Keeping property for descendants in a lifetime spend-
thrift trust is an effective way to safeguard those assets
from future creditors, including divorcing spouses.’®
However, practitioners must still take care to research
whether their jurisdiction treats spouses as exception
credits who can receive alimony even from a spend-
thrift trust.

Blended Families

Also known as step-families, the blended family is
increasingly important for estate planners to under-
stand, with more people forming families after a
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previous relationship ends. In these situations, attor-
neys must look at all prior divorce agreements and
nuptial agreements and take care to understand family
dynamics that can have an impact on estate planning
for a blended family.

With multiple marriages comes the opportunity for
multiple sets of children and/or stepchildren, meaning
there may be potential beneficiaries who face differ-
ent inheritances and economic circumstances. These
disparate situations can often cause discord within a
family. Thus, balancing the interests among children
from prior marriages and step-children is a critical and
delicate issue that estate planners must consider when
working with blended families.'®

The greater the wealth disparity between spouses, the
greater the likelihood there will be hostilities between
the poorer spouse and children from the wealthier
spouse’s prior marriagels]. For smaller estates, estate
planners may recommend using a pot trust and
appointing an independent trustee to use its broad
discretionary powers to equalize the economic status
of the various beneficiaries. Estate planners should
urge caution to avoid permitting a surviving spouse
to act as trustee for trusts for children that are not also
that spouse’s children, having such children act as trus-
tee for the spouse, or having one sibling act as a trus-
tee for another. Except in rare cases, this puts the indi-
vidual family member fiduciary in a fraught position.
This conflict can be exacerbated when siblings who do
not share both parents are put in the position of acting
as trustee for each other.

Clients with children from prior marriages may seek
to eventually pass most of their assets to those chil-
dren, rather than to the current spouse. These circum-
stances may suggest the use of a trust that distributes
income to the spouse for life, with the remainder to
the children. It may also make sense to divide the
assets immediately at death between the children
from former relationships and the surviving spouse in
order that the children do not need to wait until the
surviving spouse’s death to receive an inheritance. In
particularly tense relationships, it may be desirable to
name a charity as the remainder beneficiary (instead of
children from a prior relationship).

Same-Sex Married Couples

In the relatively recent past, drafting for same-sex cou-
ples was an exercise in finding ways to treat a same-sex

life partner as a fiduciary and beneficiary in light of
three limitations: (1) without the many allowances that
state law provides to a legal spouse (such as right of
health surrogacy and to dispose of remains); (2) with-
out the benefit of the unlimited marital deduction for
transfer tax purposes; and (3) without the many other
privileges that the federal government provides to a
legal spouse. Consequently, it was essential to have
powers of attorney for property and healthcare nam-
ing a client’s same-sex life partner as agent, and clients
were advised to have copies ready to be provided to
custodians and healthcare providers. It was also essen-
tial to have testamentary documents permitting the
partner to dispose of remains and to receive property
at death — particularly tangible property. Additionally,
it was often important to have significant life insurance
in place in an irrevocable life insurance trust to offset
any estate taxes that would be due when transferring
assets to the surviving same-sex life partner without
the benefit of the marital deduction. In some cases,
same-sex partners would go through an adult adop-
tion in order to make the partner a legal relative who
could inherit and be entitled to some benefits under
the law.

Some states that did not grant the right to marry
instead offered civil unions as an alternative.” Civil
unions were intended to provide the same legal pro-
tections as marriage in the state. For example, the Illi-
nois statute provided that: “Partners joined in a civil
union shall have all the same protections, benefits, and
responsibilities under law, whether they derive from
statute, administrative or court rule, policy, common
law or any other source of civil or criminal law, as are
granted to spouses in a marriage.® Note that a civil
union (or the related domestic partner status) does not
entitle the parties to the same protections of marriage
under federal law."

In 2015, the Supreme Courtin Obergefell v.Hodges held
that all states must allow same-sex couples to marry
and must recognize same-sex marriages from other
states.?® The right to marry (with its accompanying
advantages and disadvantages) that has long existed
for traditional different-sex couples is now available to
same-sex couples anywhere in the country.

Because same-sex marriage is now universally recog-
nized in the United States, most of the prior drafting
concerns have been eliminated or become irrelevant
for same-sex spouses. Nonetheless, because not all
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countries recognize these marriages and because even
in the United States, same-sex couples continue to face
discrimination, estate planning advisors should be alert
to specific recommendations for a same-sex couple
that would be unnecessary for a different-sex couple
(e.g., such as carrying electronic copies of a marriage
certificate and powers of attorney for each other).?!

Multinational Couples

The modern family is increasingly more multinational.
The U.S. Census Bureau has estimated 13 percent of
the population was not born in the United States.??
Further, 21 percent of married-couple households in
the United States (11.4 million) consist of at least one
spouse who was not born in the United States. Of
those 11.4 million couples, 7 percent (4.1 million) con-
sist of one spouse who was born in the United States
and one spouse who was not, and 13 percent (7.3 mil-
lion) consisted of both spouses who were not born
in the United States. Thus, an increasing number
of married couples have highly specific estate plan-
ning needs relating to international and non-citizen
planning. Estate planners must first establish the cit-
izenship and resident status of each spouse in order
to determine what special planning might be useful.
A person is domiciled in the United States if living in
the United States with no intent to leave and move to
another country.

Estate planners should review any existing premarital
agreement and identify any jurisdiction-specific issues.
The advisor should consider the citizenship of the cou-
ple, their resident status, and location of their assets
to establish which jurisdiction’s laws apply. Moreover,
documents provided by clients may contain choice of
law clauses, which will have a bearing on the ultimate
outcome.

A US. citizen who is married to a non-US. citizen
spouse in excess of the estate tax exemption amount
should consider planning to minimize estate taxes.
Chief among these options is creating a marital trust
that meets the requirements for a qualified domestic
trust (QDOT). QDOTs are an effective way for such cou-
ples to defer estate tax on assets that would otherwise
pass outright to a non-U.S. citizen surviving spouse.
Estate planners should make plans to use QDOTs for
the benefit of surviving spouses whether the dece-
dent spouse is a U.S. citizen or resident.

It is also important to avoid unintentionally creating
foreign trusts by failing the “court test” or the “control
test” (i.e, having a non-US. person control any sub-
stantial trust decisions).®

Unmarried Couples

As of 2016, there were about 7.5 million unmarried-part-
ner households in the United States.?® The rights and
responsibilities afforded to them vary greatly across
jurisdictions. Some states allow nonmarital couples
to establish civil unions, or domestic partnerships,
and may allow parties in such a status the same state
rights as married spouses. Approximately a dozen juris-
dictions recognize common law marriage. If a couple
satisfies all of the legal requirements to qualify as com-
mon law spouses, then they will have the same legal
rights as ceremonially-married couples who have a
marriage license.

The Internal Revenue Code views unmarried couples
as legal strangers. Donative transfers between non-
spouses are taxable gifts if they exceed the annual
exclusion of $15,000. However, some couples in a
non-marital relationship can structure their financial
affairs to reduce tax liability in ways that married cou-
ples cannot. For example, they can still utilize old-fash-
ioned grantor retained income trusts.

A cohabitation agreement is a contract between two
unmarried individuals. A legally enforceable cohabita-
tion agreement covers property and finances; the cou-
ple may include other provisions not subject to legal
enforcement, such ones referring to day-to-day activi-
ties such as how the household will operate.? Such an
agreement should address some of the most common
issues such as expenses incurred while living together
and any obligations the couple wishes to undertake
involving such subjects as children, conception, and
dispute resolution.

If partners do not want a cohabitation agreement,
there are alternatives: partnership and LLCs, revocable
trusts, and tenancy in common agreements are poten-
tial arrangements to govern two unmarried persons.

Polyamorous Relationships

Planning for polyamorous relationships invokes some
of the issues that arise in planning for blended fam-
ilies and planning for unmarried couples (@and some-
times also planning for nonmarital children discussed
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below). While polyamorous relationships have tra-
ditionally been associated with old-fashioned plural
marriage, the 21st-century version appears in alterna-
tive forms.?” The most common version of traditional
plural marriage in the United States occurs amongst
fundamentalist followers of the Church of Jesus Christ
of Latter-Day Saints. The structure involves one legal
spouse in addition to one or more “spiritual” spouses
committing to each other for life, and usually results in
children raised together in a compound arrangement.
While this concept has been somewhat normalized in
modern culture through television programs like “Big
Love” or “Sister Wives," these types of arrangements
remain illegal and presumably very rare.?® Thus, while
they may have become popularized on television, they
remain rare issues for estate planners and are outside
the bounds of this outline.

The modern polyamorous relationship instead may
arise when spouses choose to spend many years in
amicable separation or to establish an open marriage,
taking on other known and accepted romantic part-
ners.2® Surprisingly, this is an increasingly common
phenomenon among ultra-high net worth individuals.
Investment guru Warren Buffet took advantage of such
an unconventional marital arrangement, remaining
married to his first wife Susan until her death despite
residing with his full-time partner, Astrid Menks.3® Film
producer Jerry Weintraub even memorialized his mari-
tal and non-marital relationships in the final lines of his
obituary, which read that he was survived by his wife
of many years, Jane Morgan, from whom he was sepa-
rated but never divorced, as well as his “longtime com-
panion,” Susan Elkins.3' Prominent philanthropist David
Rubenstein famously elected to remain separated
from his wife for 12 years despite other relationships
stating “it's complicated,” as the reasoning behind
maintaining the marriage despite the lengthy separa-
tion.*? The pair ultimately divorced in late 2017. Typi-
cally, in such arrangements, the new romantic partners
become integrated into the family, raising estate plan-
ning concerns both for the existing spouse as well as
the new romantic partner. This issue is being discussed
by family offices and others who serve high net worth
clients as advisors seek to ensure the plan adequately
provides for all involved parties.

Planning for spouses, nonmarital partners, and/or chil-
dren raises separate and distinct issues, so clients need
to think through different options for each type of fam-
ily member. No marital tax-free transfers are available

for the unmarried partner, but they are available for
the spouse. Thus, in taxable situations, often it will best
if the exemption from federal transfer taxes is reserved
for the unmarried partner and children, and the marital
deduction should be utilized for the spouse via marital
trust planning for increased control.

Where there are children from both marital and non-
marital relationships, it is especially important to con-
sider the definition of descendants. For example, where
an older trust document includes only “legitimately
born” descendants as beneficiaries, this excludes non-
marital children.® The results under older trust docu-
ments may also impact the current generation’s estate
planning, as a client may want to protect descendants
not provided for by an older instrument.

Depending on the openness of the relationship, it
may be prudent to engage in separate planning for a
nonmarital partner. Specifically, for some clients (who
unlike Buffet or Weintraub prefer more discretion), it
may be best to rely on an entirely separate irrevoca-
ble trust to make provisions for the non-marital part-
ner. One possibility is to fund the trust with some ver-
sion of “permanent term” insurance. Ideally, there will
be premiums of the annual exclusion gift (currently
$15,000 per year) or less, so in the event of a break-up,
the insured/settlor can simply turn off the insurance
payments and let the trust terminate for want of any
assets. In designating the remainder beneficiary, it may
be best to either include the non-marital partner’s
family, or a charity, to limit the opportunity for conflict
between the non-marital partner and any surviving
spouse or children from other relationships.

The client needs to determine whether the currently
married spouse, the adult children, if any, or the
non-marital partner should act as agent under pow-
ers of attorney. Often, it is advantageous to nominate a
neutral third party rather than the non-marital partner.

Special Needs

Approximately one-fifth of adults in the United States
are living with some type of disability.3* Moreover,
according to the Center for Disease Control, about one
in six children in the United States had a developmen-
tal disability as measured in 2006-2008, with one in 59
being diagnosed on the autism spectrum. Between
1979 and 2003, the number of babies born with Down
syndrome increased by about 30 percent.3 Accord-
ingly, considering disability planning is an imperative
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when working with the modern family. Some impor-
tant considerations when planning for these special
needs involve the impact of the Affordable Care Act
(ACA) and Medicaid, and the potential use of third-
party trusts, self-settled trusts, and ABLE accounts.

The ACA closed the gap in coverage for individuals
with disabilities by loosening resource limitations for
Medicaid coverage, which made it available for a larger
pool of low-income families, subject to state participa-
tion in that expansion. Additionally, it prohibited pri-
vate insurers from denying coverage on the basis of
pre-existing conditions. The ACA has expanded access
to health coverage for disabled individuals without
forcing them to transfer most of their assets to either
a d4)(A) supplemental needs trust or a d(4)(C) pooled
trust (both are discussed below).

Third-party supplemental needs trusts are the most
commonly used and flexible type of supplemental
needs trust. These types of trusts must be created and
funded by anyone other than the individual with the
disability and is often done by parents, grandparents,
or siblings through a lifetime or testamentary gift.>
Third-party supplemental needs trusts may be used to
enhance the beneficiary’s quality of life by way of pro-
viding goods and services that are not covered by gov-
ernment benefits. Any trust assets that remain upon
the death of the beneficiary will then be distributed
pursuant to the terms of the trust instrument as set
forth by the trust settlor, without any Medicaid reim-
bursement requirement.

The Omnibus Budget Reconciliation Act of 1993 (as
amended) permits the creation of self-settled supple-
mental needs trusts (aka “Pay-Back Trusts”) for funds
belonging to a disabled individual under the age of
65.3 These trusts provide a method of preserving pub-
lic benefits for an individual with disabilities who has
or acquires assets in his or her own name, such as by
gift, inheritance, or lawsuit settlement. So-called “(d)(4)
(A) trusts” must be for the individual’s sole benefit, and
any remainder at the disabled beneficiary’s death must
be used to pay back the government for expenditures
to or for the beneficiary during life.3®

Pooled trusts under Section (d)(4)(C) provide an alter-
native to a privately-created supplemental needs trust.
Under this type of arrangement, funds for multiple
beneficiaries are pooled for investment management
purposes under a common trust agreement, but each

beneficiary has his or her own separate account within
the trust for his or her own sole benefit. They may be
created by a court, parent, grandparent, or guardian of
a person with disabilities, and also by the person with
the disability themselves. These assets are exempt for
purposes of Social Security and Medicaid eligibility
during the beneficiary’s life but are subject to Med-
icaid reimbursement upon the beneficiary’s death --
unless the funds were retained in trust by a nonprofit
association to benefit other beneficiaries of the pool.*®

Created in 2014, ABLE accounts are tax-advantaged
accounts for individuals with marked and severe func-
tional limitations beginning before age 26. They offer
a greater degree of flexibility than supplemental needs
trusts and pooled trusts, and they are often more cost
effective to administer. Note that many individuals with
disabilities view ABLE accounts not as a replacement
to supplemental needs trusts, but rather as a helpful
complement. Contributions to an ABLE account must
be made in cash and cannot exceed the annual gift
tax exclusion amount from a single donor to a single
donee. The 2017 tax act increased ABLE contributions
to the lesser amount of: (1) the amount of federal pov-
erty line for one-person households; or (2) the individu-
al's annual compensation.*® The contribution limit was
expanded for years after 2018 and before 2026. After
the general limitation is reached, the designated bene-
ficiary of the ABLE account may make additional contri-
butions up to the lesser of: (1) her or her compensation
includible on in gross income for the tax year; or (2) the
federal poverty line for a one-person household. Addi-
tionally, individuals are allowed to rollover amounts
from 529 qualified tuition plans to an ABLE account,
if the ABLE account is owned by the same designated
beneficiary of the 529 plan, or a member of the desig-
nated beneficiary’s family.#’

Transgender Clients and Family Members

An estimated 1.4 million adults in the United States
currently identify as transgender.*? A transgender indi-
vidual is a person whose assigned gender at birth does
not align with his or her gender identity, i.e, the state
of his or her “gender identity” does not match the indi-
vidual's “assigned sex.” An awareness of transgender
issues has led to a rise in transgender individuals com-
ing out, most notably seen amongst the nation’s youth.
Trans public figures like Chaz Bono, Caitlyn Jenner, and
Laverne Cox have taken to mainstream media, using it
as a platform to increase trans visibility and dialogue
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surrounding the subject. Estate planners must be
increasingly sensitive to the fact that their clients, or
members of their clients’ families, may be transgender.

Estate planners must be intentional not only in ensur-
ing that their planning documents reflect the wishes,
intent, and goals of transgender clients, but also that
any client contemplates having descendants or other
beneficiaries who could be transgender. Because
these are politically charged times in which transgen-
der clients or family members may face discrimination
or challenges, advisors should be sensitive to those
concerns as well.

Advisors and attorneys musthandle such delicateissues
as the use of gendered references and pronouns. They
must also understand that a client's preferred gender
identification may change over time. Drafting with
complete gender-neutrality so that gender-identifying
pronouns are not necessary is often preferred. How-
ever, where a client is concerned that family members
who do not recognize their transition may attempt to
recharacterize their gender post-mortem, estate plan-
ners should include statements about the individu-
al's gender identity within the estate planning docu-
ments. Where using a gender identifier in documents
such as wills, trusts, powers of attorney, and pleadings,
it is important to use names and pronouns consistent
with how the person identifies. Assumptions regard-
ing the client’s preferences to identify as a "he” or “she”
should be avoided.®* The following are examples of
specific provisions unique to transgender clientele
that should be included or considered when drafting
estate planning documents: (1) Giving the fiduciary the
right and directive to take whatever action necessary
to preserve a client’s self-identity post-mortem; and
(2) For transgender individual beneficiaries of a trust,
consider whether psychological and medical expenses
for realigning gender and physical sex are covered as
permissible expenses. Estate planners can achieve this
by expressly including such expenses in a definition of
medical expenses, drafting the definition broadly so
that these expenses would not be excluded, or add-
ing a sentence such as: “Medical expenses shall also
be construed liberally to include elective procedures.”

Medical powers of attorney are often statutory forms,
many of which do not typically address important
issues particular to transgender clients. Depending
on who is named as agent, estate planners may need
to anticipate the possibility of challenges by family

members and specifically grant visitation rights to cer-
tain individuals in any medical power of attorney. This
also might include establishing which individuals do
not have visitation rights and whether or not the agent
has the power to control who visits. Finally, a medical
power of attorney should direct whether certain med-
ical therapies, such as hormone replacement therapy,
should be continued during a period of incompe-
tence and under what circumstances they should be
discontinued.

Advising modern families mandates a working knowl-
edge of the sensitive and unique considerations
involved in working with transgender clients. There are
other distinct legal issues inherent in representation of
transgender clients involving everything from medical
expenses, income tax considerations, marriage, and
changing gender identifiers on legal documents from
licenses to birth certificates.

Adoption

Adoption is another important aspect for the modern
family. Some important issues relating to adoption
include: (1) the adoption of minors; (2) adoption of
step-children; (3) adult adoptions, including the adop-
tion of same-sex partners; and (4) the treatment of
adopted descendants in estate planning documents.

While trusts for one's “descendants” historically
included only one’s biological descendants, that
assumption generally no longer holds true. Children
who are adopted become the legal children of their
adopting parents. Correspondingly, when an adoption
is granted, typically the child who is adopted is cut off
from her genetic parents for purposes of inheritance
law. She cannot inherit from them, nor they from her.
Adopted children and biological children now have the
same rights for purposes of inheritance from their legal
ancestors and siblings. However, the former so-called
“stranger-to-the-adoption rule” continues to be rel-
evant when working with older trust instruments in
jurisdictions relying on state law interpretations of defi-
nitions that were in effect when the trust was created,
rather than on current interpretations under the law.**

A step-parent can adopt a minor child, with the con-
sent of both parents, or where a biological parent: (1)
agrees to relinquish parental rights, or (2) is deceased.
Some states and the UPC have established special
intestacy rules for children adopted by the spouse of
one of the genetic parents. While a step-parent can
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adopt a child only once the other parent’s rights have
been terminated, either voluntarily or involuntarily,
these special rules preserve the ability of the child to
inherit from the biological family. Under this excep-
tion, the child may inherit from the adopting step-par-
ent and the step-parent’s family, as well as from both
genetic parents and their families.

Many states allow adults to adopt other adults. This
commonly occurs where step-parents adopt a child
after the child has reached 18 years old. Prior to
Obergefell, same-sex couples used adult adoption to
establish a legally-recognized relationship through
which they could inherit or obtain other rights from
each other* While this practice is no longer neces-
sary—and some of these adoptions have actually been
undone so the parties could marry one another—some
of these relationships may still exist. Courts are divided
on whether they are willing to allow inheritance from a
non-parent relative based on adult adoption.*® Under
llinois law, for example, a person adopted after reach-
ing age 18, who never resided with the adoptive par-
ent before attaining the age of 18 years, is not consid-
ered a descendant of the adoptive parent for purposes
of inheriting from ancestors or relatives of the adoptive
parent.¥’

For both initial drafting purposes and for interpreting
older documents, it is critical to understand whether a
child who was adopted is included in a class term such
as “children,” “nieces and nephews,” “grandchildren,” or
‘descendants” in a will or trust. Older wills and trusts
may include express language excluding all adoptees,
or those adopted as adults. Further, this exclusionary
language may also be implied for trusts executed in
past decades.*®

"o

Nonmarital Children

Under common law, children born outside of marriage
generally did not inherit from either genetic parent.
The law today, however, presumes that references
to classes such as “descendants” or “issue” in a will or
trust instrument include nonmarital children unless a
showing of contrary intent rebuts the presumption.
This presumption does not apply to all existing docu-
ments and in some jurisdictions, class definitions may
be determined based on the law at the time the docu-
ment was written. In these jurisdictions, it is presumed
that a settlor used a particular term with reference to
the law that was then in effect. Further, there are many

trust documents in existence today, particularly older
trusts, which still define the class of beneficiaries based
on their marital birth.* Just under 40 percent of chil-
dren today are nonmarital.>®

Social norms have evolved over the last century with
regard to the treatment of nonmarital children, and
the law has generally followed suit. Historically, states
effectively barred nonmarital children from inheriting,
unless the parents married. State statutes instead cre-
ated additional ways for the child to inherit from the
father, such as presenting evidence of paternity, with
some states requiring paternity to be established dur-
ing lifetime and some allowing posthumous determi-
nations. However, there remain certain circumstances
in which a client may not want to include nonmarital
children for inheritance purposes. Establishing defini-
tions determining whether a parent-child relationship
exists will allow clients to provide for descendants they
intend to benefit, rather than relying on state law.

Establishing the mother of a nonmarital child has typ-
ically been straightforward but is becoming less so
with the increased use of certain assisted reproductive
technologies. Identifying paternity can be more chal-
lenging. Paternity statutes in many states now apply
without regard to the sex of the parent, and they may
require the following types of proof: (1) the subse-
quent marriage of the biological parents; (2) the child
living with the second parent for a specified period of
time along with that individual holding out the child as
his/her child; (3) a court order determining parentage;
or (4) the person consenting to being named as the
parent on the child’s birth certificate. Some jurisdic-
tions permit children to have more than two parents,
depending on the circumstances. In some circum-
stances, jurisdictions will recognize the parental rights
of a nonbiological de facto parent. In Maine, courts
allow a de facto parent to establish parental rights if he
or she can demonstrate the undertaking of a perma-
nent, unequivocal, committed, and responsible paren-
tal role in the child’s life, and that there were excep-
tional circumstances sufficient to allow the court to
interfere with the legal or adoptive parent’s rights.>! In
Delaware, courts have recognized the de facto parental
rights of a non-biological same-sex spouse to children
born using ART.>? In California, courts have recognized
the parental rights of three parents, all sharing custody
of one child. >3 Conversely, in New York courts have rec-
ognized that when a biological father had established
a parental relationship, through acting as a father, the
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father cannot use equitable estoppel to prevent the
mother from declaring him the father. >4

For both initial drafting purposes and for interpreting
older documents, it is critical to identify, and then clar-
ify the status of nonmarital children. If parenthood is
established, then they will be included in a class term
such as “children,” "nieces and nephews,” “grandchil-
dren,” or "descendants” in a will or trust.

nou

Assisted Reproductive Technologies

The increased use of assisted reproduction technology
has confronted the modern family with unique plan-
ning issues surrounding the creation of children and
preservation of genetic materials involving the crea-
tion of children. While there are many different modes
of assisted reproduction, the term encompasses the
general definition of conception by any means other
than sexual intercourse. Estate planners refer to these
modes of conceptions collectively as assisted repro-
ductive technologies (ART).

The widespread use of ART has raised many critical
and challenging questions for estate planners, chiefly:
(1) how to define parentage and descendants for legal
purposes; and (2) how to determine who can control
the disposition of frozen genetic material.

The widespread use of ART and the evolution of family
relationships has created the possibility that more than
two individuals can have a parenting role. ART has thus
brought about three distinct categories of “parentage”™
(1) biological or genetic parentage—contributing the
genetic materials to the child (i.e, sperm or egg); (2)
gestational parentage—carrying and bearing the
child; and (3) functional parentage—raising the child
following the birth.>

Some of the most common fertility procedures
include artificial insemination, in-vitro fertilization, and
surrogacy. Artificial insemination involves sperm being
injected into a woman's cervix or uterine cavity. It often
involves the use of a couple’s own genetic material, but
also may use sperm from a donor. In-vitro fertilization
(IVF) refers to any procedure that involves conception
outside of the human body, followed by transfer of one
or more embryos into a woman’s uterus. IVF can use
the genetic material of both intended parents, or that
of one or two third-party donors, to create an embryo;
the embryo can then be transferred immediately or
frozen for later use. Surrogacy is an arrangement in

which a woman other than the intended mother car-
ries the child to term and gives birth to the child. In
a "gestational surrogacy,” the surrogate’s own egg is
fertilized with the intending father’s sperm, such that
the surrogate is the biological mother of the resulting
child. Conversely, the surrogate in a “gestational car-
rier” arrangement has no genetic relationship with the
child and carries to term an in-vitro fertilized embryo
produced with the genetic material from one or both
of the intended parents.

Parentage determinations are established pursuant to
state law. Estate planning documents should clearly
state that any child born from assisted reproduction
is considered the child of the intended parent(s) rather
than the genetic donors.*®

In surrogacy situations, the child’s intended parents
will become the child’s legal parents by way of adop-
tion or through a petition to be named on the child’s
birth certificate. The parental rights, if any, of third par-
ties, including the surrogate, are then terminated in
connection with the adoption or petition. The type
of legal procedure varies among jurisdictions.®” It is
important to hire counsel with the requisite expertise in
this particular area as drafting definitions that account
for surrogacy situations is challenging. Counsel has the
option to use the UPC approach, which includes a pre-
sumption that a birth certificate identifying an individ-
ual other than the birth mother as the parent of a child
presumptively establishes a parent-child relationship
between the child and that individual.®

Considerations motivating the storage of genetic mate-
rial include a multitude of factors, such as expense,
potential infertility from disease (or risk of death), and
the emotional toll of the process.

The gamete provider may designate the desired dis-
position of the genetic material at the time of initial
storage. However, problems often arise where the
contract is not entirely clear, or there is competing evi-
dence of the donor’s intent regarding the treatment of
the genetic material.

The issue turns on whether the genetic material is
“property” in the traditional sense, meaning it would
typically be passed by will. State law is currently unset-
tled in this area, and decisions regarding the destruc-
tion and disposition of cryogenically preserved genetic
material are not uniform. Courts have overturned

ESTATE PLANNING FOR THE MODERN 21°TCENTURY FAMILY (PART 1) | 23



orders to destroy cryogenically preserved sperm of
decedents.*® Conversely, courts have determined
that genetic material should be destroyed based on
language in a storage document that established the
decedent’s intent to discard the material at death.®°

Estate planning attorneys should determine whether
clients have stored genetic material. This can be done
during the intake process by way of questions regard-
ing the client’s family, background information, and
assets. If so, then the estate planner should review any
contracts with fertility providers and storage facilities.
Attorneys should consider reiterating the testator's
intent with regard to the disposition of genetic mate-
rial in a will.

Because of ART, children may now be born long after
the death of a genetic parent through frozen gametes
or even through reproductive materials retrieved after
the death of an individual. Issues concerning the rights
of posthumous children can result in litigation.

For children born after the death of a parent, the tra-
ditional common law approach was that a child born
within 300 days of a father's death was a child of that par-
ent. Some statutes simply permitted that an afterborn
posthumous child was a descendants and could inherit.5!
Governing laws vary dramatically across jurisdictions.

The UPC has been revised to take ART into consider-
ation and in states that have adopted the UPC, the
child must have been in utero not later than 36 months
after a parent’s death; or born not later than 45 months
after the individual's death. Only three states, Colorado,
North Dakota and New Mexico, have adopted the UPC
approach.®? In total, 25 states have enacted statutes
that explicitly address whether a posthumously con-
ceived child is considered an heir of the deceased par-
ent. Twenty-one of those states grant inheritance rights
to these children on the basis of various requirements,
such as consent from the gamete provider or timing
of the birth of the child.®® Four states have explicitly
rejected inheritance rights for posthumously conceived
children, remaining 21 state legislatures, along with the
District of Columbia, have yet to address this issue.5*

Including statements concerning limitations on both
consent and time in any document clarifies the ability of
a posthumously conceived child to benefit--for exam-
ple: (1) consent; (2) timing; (3) legitimacy; and (4) notice.

Consent for a posthumously conceived child to inherit
can be given at the time of gamete or embryo freezing
or through a written instrument. The instrument should
clearly define what constitutes evidence of consent.%®

Including a time limit in which a posthumous child
must be born or conceived provides certainty of
property rights for other beneficiaries and avoids the
potential of posthumous children frustrating estate or
trust administration.

Some states, namely those that have adopted the
Uniform Parentage Act of 2017 appear to only recog-
nize the posthumously conceived children of a mar-
ried couple. Consequently, a posthumously born child
might not inherit if the parents were not married or if
the marriage of the child’s parents ended before the
child was born.%¢ When posthumous birth is contem-
plated, drafters should ensure that such a child inherits
by including language to that effect.

Drafters may consider adding a time period during
which the person in control of the decedent’s genetic
material must notify the fiduciary that a child may be
conceived. This ensures the fiduciary does not make
premature distribution of assets that could potentially
be affected by a child’s birth.®

The term “descendants” should be carefully defined to
be broad enough to include those whom the trans-
feror intends to benefit. Estate planners should discuss
the groups of children who currently exist or may exist
in the future. If the transferor intends to include indi-
viduals who are not clearly the settlor’s legal children
(such as a step child or the legal child of a same-sex
partner), such individuals should be specified by name
and included in the definition of descendants to avoid
future contention. The class of “children” could also
include someone born to or adopted by a spouse or
partner (perhaps within a time limitation). Additionally,
the class of descendants should be defined to include
more remote descendants. Keep in mind that anti-lapse
statutes may not protect descendants of a predeceased
child of a partner. Consideration should be given as to
whether those individuals should still be provided for
even if the relationship with the partner has ended.

Longer Lifespans in Retirement

Life expectancies are generally increasing in the
United States.%® Increased access to primary medical
care, advances in medical treatments, improvements
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in motor vehicle safety, and clean water supply and
waste removal are all factors that have contributed
to improvement in the mortality rate. However, with
longer lifespans come new challenges, including how
to guarantee adequate income for a potentially longer
retirement. Retirement plans are critical for estate plan-
ners to consider as they now constitute a large portion
of the wealth of Americans .

The division of retirement assets is often a contentious
issue in divorce. In general, value attributable to funds
in a qualified plan or IRA before the marriage remains
separate property, but contributions during the mar-
riage, and the appreciation thereon usually are treated
as marital assets. The spouses may dispute: (1) the
portion of retirement assets that is separate or marital
property; and (2) valuation of future pension rights or
unvested benefits.

A significant interest in a separate account plan or IRA
often is a useful asset for satisfying one spouse’s obli-
gations to the other. The division can be accomplished
tax-free, with the former spouse receiving a separate
account, or rolling the proceeds over into his or her
own IRA. The former spouse then assumes the tax obli-
gation as funds are withdrawn.

To ensure a legally-valid and tax-free division of a
retirement plan or IRA, a qualified domestic relations
order (QDRO) must be used. The Internal Revenue
Code defines a QDRO as a domestic relations order
that “creates or recognizes the existence of an alternate
payee’s right to, or assigns to an alternate payee the
right to, receive all or a portion of the benefits payable
with respect to a participant under a plan..." and that
meets additional detailed requirements set forth in the
Code and the regulations.®®

The “alternate payee” is most often the spouse; how-
ever, it can be a child or other dependent.” The order
cannot alter the form or timing of payment of the
benefits. For example, it cannot require distribution of
benefits that are not yet distributable under the plan.

Note the existence of state statutes that provide for
revocation upon divorce of beneficiary designations in
retirement assets not covered by ERISA.”T It is nonethe-
less important to check beneficiary designations upon
any major change in the client’s family situation.

Longer Lifespans and Fading Capacity

Fading or diminished capacity is becoming more com-
mon as Americans live longer. When presented with
a client who may have diminished capacity, attorneys
should first determine whether the client is competent
to engage the lawyer’s services. When it comes to the
estate planning process, the tests for testamentary
capacity, contractual capacity, capacity for health care
decisions, and donative capacity can differ.

Undue influence is a challenging legal issue when
dealing with the elderly population. Circumstances
implicating undue influence often involve a challenge
to a will after the death of a testator. The laws vary
from state to state, but the most common definitions
acknowledge that this is a process that happens when
the client still retains capacity. There are also medical
and psychological models of undue influence.”

Beginning with the initial client meeting, attorneys can
take targeted steps in managing situations implicating
questions about capacity. Lawyers must take care to
remember that they are the gatekeepers and must be
on alert for the possibility of undue influence. It is the
competent testator or donor who is subject to undue
influence. Attorneys facing these situations should
consult all available resources including the ABA Hand-
book, the ethical rules for the particular jurisdiction, the
ACTEC Commentaries on the Model Rules, and their
state statutory and case law.

Powers of attorney are the private alternative to guard-
ianship and involve private delegation of decision
making. Creating a durable power of attorney is the
first step in disability planning. It allows the principal to
appoint an attorney-in-fact or agent to act on the prin-
cipal's behalf to handle the principal’s financial affairs if
the principal is incapacitated.

Powers of attorney can be either: (1) springing powers,
under which the agent’s authority only begins upon
the principal’s incapacity; or (2) durable, under which
the agent can act during the principal’s capacity as
well as upon the principal’s incapacity. The agent is
expected first to act in accordance with the principal’s
instructions or wishes and not to substitute his or her
own judgments for that of the principal. In the event
the principal’s wishes are not known, the agent should
act in the principal’s best interest by respecting the
principal’s individuality and life choices, and by hon-
oring those values in carrying out the agent’s duties.
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Court supervised proceedings, such as guardianships
or conservatorships, are the default option for those
who have not planned for potential disability. Fach
state has its own guardianship law, but guardianship
law nationwide displays a trend towards focusing on
the “person first” using person-centered language
in drafting to show a commitment to the person’s
expressed wishes rather than on what a third-party
believes to be best’® Major issues in guardianship
decision making involve health care and residential
placement decisions. Financial management issues
in conservatorships of the estate and how to balance
greater personal autonomy with third-party financial
management is another challenge.

Cryonics and Cloning

Modern estate planning professionals must also deal
with clients who wish to plan for what is currently in
the realm of science fiction. While still unusual, more
and more clients are deciding that in lieu of burial or
cremation, they prefer instead to be cryogenically fro-
zen. Cryonics is an experimental procedure that has the
goal of preserving a human body (or at least a human
brain) for decades or centuries until a future time when
medicine and technology can somehow restore that
person to a version of life.”*

Robert Ettinger introduced the concept of cryonics
to the mainstream in a 1962 book, The Prospect of
Immortality, arguing that a person frozen at the exact
moment of death could later be brought back to life.
The first cryopatient was cryopreserved in 1967, and
the total number of cryopatients and has only grown
exponentially since then. Perhaps the most famous
case of cryonic preservation was baseball legend Ted
Williams. Prior to his death, Williams executed a will
saying he wished for his body to be cremated. How-
ever, he also signed a “pact” that stated that he, his son,
and his daughter would all like to be cryonically frozen.
A bitter legal battle ensued. Ted's eldest child, Barbara
Joyce Williams Ferrell, filed a petition demanding the
return of her father's body to Florida to be cremated
after the body had already been frozen in Arizona. Bar-
bara and her husband spent much of their retirement
funds on the lawsuit and eventually dropped the law-
suit after settlement. Today, Ted Williams and his son
are still cryonically preserved, waiting to see if science
can someday bring them back to life.”> More recently,
public figures such as PayPal founder Peter Thiel
and computer scientist Ray Kurzweil have publicly

disclosed they, too, have booked their space to be cry-
onically preserved.”® The practice has become a lucra-
tive and mystifying pursuit, with cryonics companies
appearing in the form of Alcor in Arizona, to the Cry-
onics Institute in Michigan, to KrioRus in Russia. Many
view cryonics as a scam.”” Accordingly, estate planners
should remain appropriately skeptical while also being
respectful of their clients’ beliefs and hopes.

Most people are skeptical of cryonics because there
is no evidence that it can be successful on a human.’®
However, some living creatures, including insects and
some varieties of frogs, have successfully been frozen
and brought back to life”® Proponents of cryonics
argue that its ultimate success does not depend on
the status of current cryopreservation technology, but
rather on the potential for continued developments in
the field.

For a client or loved one who is cryonically frozen, a
primary planning issue is how to provide for them-
selves upon revival. Estate planners must determine
how to assist the client in establishing an estate plan
that ensures that his or her wishes to be cryonically pre-
served are honored, and that provides sufficient funds
available to the settler when they are revived. Similarly,
it is important to consider establishing a trust for the
care of a cryonically preserved client during the period
of biostasis. Increasing popularity of cryonics as an
option has prompted a surge in the creation of trusts
created to hold assets for a person in cryonic preser-
vation until he or she is revived, often called personal
revival trusts (PRT).8 These trusts name individuals
both as the settlor and as the future beneficiary. PRTs
can be established in states that have repealed or sig-
nificantly modified the rule against perpetuities. There
are multiple trust theories pertaining to cryonics, most
notably the “intermediate being” theory, which is con-
sidered the most effective in achieving the purpose
of the personal revival trust. Under this theory, a cry-
opreserved settlor is considered analogous to a cryo-
preserved pre-embryo. & This theory was legitimized
in a Tennessee Supreme Court case concerning a cus-
tody dispute over cryopreserved embryos, which the
court classified as “intermediate beings.”? Other theo-
ries involved in the creation and consideration of PRTs
include the “undead contingent beneficiary” exception.

Relatedly, the scientific process of cloning involves
"human asexual reproduction, accomplished by intro-
ducing the genetic material of a human somatic cell
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into a fertilized or unfertilized oocyte, the nucleus of
which has been or will be removed or inactivated, to
produce a living organism with a human or predomi-
nantly human genetic constitution”® Cloning humans
concerns two distinct activities: (1) therapeutic cloning;
and (2) reproductive cloning. Reproductive cloning
involves implanting an embryo into a uterus and bring-
ing the embryo to term. Therapeutic cloning does not
ever contemplate bringing the embryo to term, but
rather uses the project to harvest stem cells from that
embryo.8 While there is no federal ban on therapeu-
tic cloning, it remains controversial; and reproductive
cloning has been banned by several states. Because
cloning of self is an alternative to revival of a cryogeni-
cally frozen self, a well drafted PRT should include clon-
ing as a permissible form of revival so that any future
clone or clones could benefit from the trust assets if
legally permissible in the future.

Both cryonics and cloning present many legal, moral,
scientific, and ethical considerations to estate planners
and their clients. It is vital for estate planners to com-
municate honestly and respectfully with their clients,
while making sure their clients understand the under-
lying scientific technology, the uncertainty of success,
and the potential future ethical and legal limitations.

Digital Assets and Cryptocurrencies

In addition to new ways of thinking about the pres-
ervation of frozen genetic material, cryonics, and
cloning, the modern family must contend with new
types of assets that did not exist for prior generations
of estate planners. A “digital asset” is defined in the
Revised Uniform Fiduciary Access to Digital Assets Act
(RUFADAA)® as: “an electronic record in which an indi-
vidual has a right or interest. The term does not include
an underlying asset or liability unless the asset or liabil-
ity is itself an electronic record.” The Act also defines
“electronic” as “relating to technology having electri-
cal, digital, magnetic, wireless, optical, electromag-
netic, or similar capabilities.”®® Many different items
fit into this broad definition: personal computer files,
social media accounts, financial accounts, business
accounts, domain names, blogs, and loyalty benefit
programs, among others.®” By excluding the non-dig-
ital underlying assets, the RUFADAA definition applies
only to the records, not the assets that may be stored
in digital form 28

Access to digital assets is governed by both federal and
state laws. Most states have adopted RUFADAA. Con-
sequently, unless a client’s estate planning instruments
specifically confer the power to access digital assets,
the power will be extremely limited and typically not
include content® RUFADAA establishes a three-tier
hierarchy for fiduciary access:*°

1. If the internet provider has established an online
tool (such as Facebook’s Legacy Contact or Goog-
le's Inactive Account Manager) for addressing
issues of fiduciary access, and the user has filled
out that form, then that controls the fiduciary’s
access to that particular asset, regardless of what
the user's will, trust, or power of attorney might
otherwise provide. This is analogous to a benefi-
ciary designation. Thus, for example, Google has
established an Inactive Account Manager; if the
user has set that up, then the instructions in the
Inactive Account Manager override any contrary
provision.

2. Where the provider has not established an online
tool, or the user has not used that tool, then the
user's written direction in a will, trust, power of
attorney, or other record overrides a general direc-
tion in the internet service provider's terms-of-ser-
vice agreement.

3. If a user provides no specific direction under (1)
or (2), then the internet service provider's terms of
service will govern fiduciary access. If the terms of
service do not address fiduciary access, the default
rules of RUFADAA will apply.

Estate planning for digital accounts is an important
part of working with a client to ensure asset manage-
ment upon incapacity and transfer upon death. Under
federal law, it is a crime to intentionally access without
authorization and obtain, alter, or prevent authorized
access to a wire or electronic communication while it
is in electronic storage.? Without the proper authority,
it would be a crime for a fiduciary to access the digital
assets. Thus, preparing a plan for a client’s digital assets
is critical. Possible steps include: (1) identifying the digi-
tal assets; (2) deciding what the client wants to do with
them; (3) naming a digital fiduciary and granting the
fiduciary the necessary powers to access digital assets;
and (4) preparing instructions to accomplish the dece-
dent’s intent regarding digital assets.*
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Explaining the importance of planning and the con-
sequences of failing to plan for digital assets will help
clients understand which accounts and assets can and
should be shared with family members or other indi-
viduals and who will act as a fiduciary over the assets. It
isimportant to ascertain exactly and entirely what digi-
tal assets the client owns. Clients may be initially reluc-
tant to disclose some digital assets that are sensitive.
However, failing to account for these in planning may
result in access to them being given to an unintended
(or unwanted) party. Planners can encourage disclo-
sure through a conversation or a written questionnaire.

A digital fiduciary can be given the right to access and
manage digital assets and accounts on behalf of the
decedent to the full extent of state and federal law.
Choosing a digital fiduciary should be done with the
same care as choosing a trustee or executor. Desirable
qualities include a familiarity with modern technology,
discretion, and the ability to seek outside help in situ-
ations that require additional technical skills. The will,
trust, or other document appointing the fiduciary should
grant the specific authority to access and inspect any
online accounts, hard drives, or other electronic devices
that store digital information. Under RUFADAA, unless
the user consents to disclosure of electronic communi-
cations to a fiduciary through the use of an online tool
or in estate planning documents, the fiduciary may find
it impossible to access those assets.

Because clients may have privacy concerns, it is
incumbent to help them consider certain issues such
as whether they want their fiduciaries (e.g., parents,
spouses, or children) to have full access to their digital
lives or if they want accounts destroyed. Do they want
their likenesses to continue to exist on social media
for future generations? Are they concerned about
active Facebook accounts after their deaths? These are
some of the many questions estate planners need to
anticipate when working with clients concerning the
maintenance and disposition of their digital assets.
Instructions to a digital fiduciary should indicate the
decedent’s intent regarding each digital asset or class
of assets along with the means to carry out that intent.
If the client has used an online tool, then the client
should ensure the fiduciary is aware of the tool and
has been granted access through it. Google has a pro-
cess for accessing mail accounts upon a user's death®
and, in addition to its Legacy process, Facebook has
allowed access to deceased user's accounts through

a special form.?* Of course, the Facebook and Google
tools apply only to those products.

The estate planner can discuss the utility of a pass-
word manager, which can be regularly updated. In
addition, a comprehensive list of digital assets should
include cryptocurrencies, which are a technology that
can be used to transfer money, record data, and invest.
They do not exist in any physical form, and are con-
sidered digital assets, but are not controlled by a cen-
tralized bank or government. Rather, they are gener-
ally recorded on a decentralized, public ledger called
blockchain.®> Popular forms of this currency include
Bitcoin, Ethereum, and Litecoin. As of November 2018,
the total cryptocurrency market had a capitalization
of around $138.6 billion, with Bitcoin worth approxi-
mately $4,300 per coin.®® Regulators struggle with the
decentralized structure of cryptocurrency. Gains from
virtual currency investments are subject to the capital
gains tax, according to the IRS.?” Regulators warn that
cryptocurrencies are hotspots for theft and fraud,®® so
planning for them is important.

The estate planner should ensure that the client is
aware of the online digital tools and plans accordingly.
If the client has not used an online tool, then the cli-
ent can set out plans for digital assets in a will, trust, or
other planning document.

Intellectual Property

When working with the modern families, it is also
important to determine whether the clients have any
intellectual property that should be taken into consid-
eration. Intellectual property--copyright, trademarks,
patents, and trade secrets--continues to present unique
challenges for practitioners in estate planning. Intellec-
tual property constitutes an intangible asset that can
potentially generate significant amounts of income for
generations if structured and disposed of properly. Plan-
ners must consider not only income, gift tax, and estate
tax rules, but also intellectual property laws that present
different issues from other categories of assets.*

The Copyright Act protects original literary works;
music, including lyrics; dramatic works; choreography,
including pantomime; pictures; graphics; sculptures;
movies and other audiovisual works; sound record-
ings; and architecture.’® In situations where a creator
has a new copyright and its value has not yet been
established, planners can encourage the creator to sell
the copyright to a trust for the benefit of the creator’s
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children or grandchildren, which should result in a tax
imposed at capital gains rates.’”!

Pets

Humans and charitable institutions are no longerthe sole
beneficiaries for whom clients wish to provide when dis-
posing of their assets at death. There has been a surge in
planning for pets where high net-worth or high-profile
individuals die with provisions in their wills or trusts for
the benefit of their animals.'®? The development of “pet
trusts” can be attributed both to the intense emotional
bond between owners and their animals, and also to
changing social values whereby animals are considered
not just companions, but “fur babies."%

Pet trusts are a type of noncharitable purpose trust
that allows an individual owner to designate a specific
amount of money for the future care of a pet in the
event of the owner’s death or incapacitation.'* While
its purpose does not serve the public, it simultaneously
does not violate any public policy, thereby neither
helping nor hurting society. There are two forms of pet
trusts: common law and statutory. For a comprehen-
sive collection of animal statutes organized by state,
see Texas Tech Professor Gerry W. Beyer's website.%®

In 1990, §2-907 of the UPC was amended to provide
statutory recognition of honorary trusts for pets and
domestic animals. It required the trust to end either 21
years after its creation, or when no living animal was
covered by the trust, whichever came first. The orig-
inal 21-year limit was later put into brackets, indicat-
ing that an enacting state may select a different figure
and create a specific exemption to the Rule Against
Perpetuities to perhaps create an enforceable trust for
the duration of the pet’s lifetime and any offspring.'%
The amendments to §2-907 prompted similar amend-
ments to the Uniform Trust Code in 2000.

The UTC was amended in 2000 to make honorary
trusts for pets and domestic animals enforceable. The
main difference between the UTC and the UPC is that
the UPC recognizes honorary trusts but does not deem
them valid or enforceable per se.'%” Several states have
enacted the UPC, UTC, or a variation of the two.'%®

Often, pet trusts will designate a trustee to manage the
money and a caretaker to provide for the daily care of
the pet. The pet owner generally names a remainder
beneficiary to receive the residual property when the
pet passes away or the trust terminates. When drafting

the terms of the trust, the settlor should expressly pro-
vide for “expenditures for food, shelter, veterinary care,
medication, boarding or pet-sitting, and costs for the
disposition of the pet's remains.”* Additionally, any
preferences or instructions for the disposal of the pet's
remains upon death or directions for euthanizing the
pet should be explicit.

The funding for a pet trust is a taxable event. Any
amount gifted to a pet trust will be included in the
gross taxable estate.® Income tax is also a concern,
because the IRS does not recognize pets as benefi-
ciaries. There are two Revenue Rulings that are directly
on point in regard to pet trusts and their tax implica-
tions. Revenue Ruling 78-105 requires that “no portion
of the amount passing to a valid trust for the lifetime
benefit of a pet qualifies for the charitable estate tax
deduction, even if the remainder beneficiary is a qual-
ifying charity™ Revenue Ruling 76-4876 holds that
“an enforceable pet trust established under a state
statute would be taxed on all of its income, regardless
of any distributions made for the benefit of the pet
beneficiary."?

State legislatures are increasingly enacting §2-907 of
the UPC or a functional equivalent that authorizes pet
owners to create enforceable, long-term care trusts for
the benefit of their companion animals.'®

Modern Philanthropy

There is a long-established history of personal phi-
lanthropy in the United States. Individual giving and
bequests from family foundations contributed to a
new high of total charitable donations, in the amount
of $390.05 billion in 2016."* The classic structures for
family philanthropy include private foundations, con-
tributions to other organizations, charitable remain-
der trusts, and charitable lead trusts, all of which are
explored in greater depth below.

Private foundations are appealing to donors because
they present a more permanent option for a donor to
carry out charitable intentions. Like public charities,
they are tax-exempt entities, but due to their private
nature, they are subject to more restrictive rules con-
cerning taxpayer deductions. Estate planners should
counsel clients about the potential for abuse if: (1) the
founder engages in self-dealing, or (2) the foundation
fails to distribute assets in furtherance of active char-
itable purposes. If self-dealing occurs, the tax code
imposes a 10 percent excise tax on the self-dealer and
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a 5 percent excise tax on the foundation manager.
These figures can rise to 200 percent and 50 percent
respectively, upon the self-dealer and the foundation
manager if gone unchecked and uncorrected."®

Although there are heavy burdens imposed on the
founder and the founder's family when operating
a private foundation, these are balanced against the
benefits of this method of giving. The donor maintains
significant control over where the charitable contribu-
tions are distributed, and the founder can appoint (1)
the initial board of directors if the foundation is a cor-
poration, or (2) the initial trustees if the private founda-
tion is a trust. This is a useful charitable giving vehicle
for donors who have a clear philanthropic goal in mind
and want to be able to personally execute their spe-
cific charitable giving intentions. Private foundations,
however, are not the ideal charitable giving mecha-
nism for all taxpayers; for example, such foundations
need significant resources that will generate income
beyond what is needed to pay legal and accounting
fees to remain in operation.

Charitable remainder trusts are a type of tax-exempt
trust that is subject to some, but not all, of the private
foundation excise taxes on self-dealing and taxable
expenditures. Distributions from charitable remainder
trusts are taxed under a special rule known as the “four-
tier” rule, which aims to have as much of the distribu-
tion as possible to be taxable as ordinary income or as
a capital gain before the income beneficiary receives
anything that is tax-exempt."” Charitable remainder
trusts may be structured as either charitable remainder
annuity trusts or unitrusts. An annuity trust pays the
noncharitable beneficiary a fixed dollar amount that is
specified in the trust agreement, while a unitrust pays
a fixed percentage of the value of the trust property.
The payouts from an annuity do not vary year to year,
although distributions of a unitrust can fluctuate based
on the increase or decrease in value of the trust."®
Estate planners generally recommend a unitrust for
younger individuals due to its ability to hedge against
inflation, and its overall flexibility."® Conversely, older
individuals might prefer the annuity trust because pay-
ments are not subject to short-term risks of assets that
might fluctuate in value or changes in interest rates.
In order to constitute a charitable remainder trust, the
amount or percentage distributed to income benefi-
ciaries each year must not be less than 5 percent of
the value of the property in the trust. The trustee does
not have the discretion to pay the income beneficiary

more or less than what is in the trust agreement. Pay-
ments may be made over concurrent or successive
lives to income beneficiaries.

A charitable lead trust is an irrevocable trust structured
to provide financial support to one or more charities
for a set term. At the conclusion of the trust term, the
remainder is distributed to non-charitable beneficiar-
ies, such as family members.

Donor advised funds have become the cornerstone of
modern philanthropy and have surged in popularity in
recent years.'?® The largest commercial donor advised
funds is the Fidelity Gift fund, which in 2017 made a
record 1 million donor recommended grants, totaling
$4.5 billion.?" These funds resemble a version of the
typical private foundation and afford donors a meas-
ure of control and involvement without being under
the donor’s explicit control.1?2

The Pension Protection Act of 2006 provided the first
statutory definition of a donor advised fund as a “fund or
account (i) which is separately identified by reference to
contributions of a donor or donors, (i) which is owned
and controlled by a sponsoring organization, and (jii)
with respect to which a donor (or any person appointed
or designated by such donor) has, or reasonably expects
to have, advisory privileges with respect to the distri-
bution or investment of amounts held in such fund or
account by reason of the donor’s status as a donor."?3

There are many advantages of a donor advised fund.
They are easier to create than a charitable trust or a
private foundation; moreover, donors do not need to
select the recipient charity at the year's end but can
elect to defer that decision while still receiving the tax
benefits in the year of the contribution despite having
delayed the decision on recipients.

CONCLUSION

The above discussion provided an overview of many of
the estate planning concerns for modern families. Estate
planning professionals can do a better job in accommo-
dating a wider array of clients by keeping in mind this
diversity of issues. To help identify your client’s unique
circumstances and needs, it is helpful to develop an
extensive client questionnaire covering issues common
to modern families. Because the shape and constitution
of families and their needs will continue to evolve, the
other focus in planning must be to preserve flexibility as
will be discussed in Part 2 of this outline. &
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